


A 


DIGEST 

or /the 

Satofi of Cnglattb 

RESPECTING* 

REAL PROPERrr. 


,,«M, I., 

By william CRUISE, 

OF Lincoln’s inn, esq* barrister at law* 

, f , , , " 


VOLUMP THE THIRD,* 


Title 21. Advowson, 

22. Tithes. 

23. Common. 

24. Ways. 

25. Offices. 

26. DlG.NlTlEf. 


containing 

I Title 27 . F/RANCHlSrS. 

I 28 . RuNTS. 

^9. 'trtsctiip** 

20. Escheat. 

AND 

31. Prescription. 


LONDON: 

PRINTED BY A. STRAHAN, 

LAW>?KINTER to IBS kino’s most SXCBtl..NT MAJSSTT; 

FOR J. aUTTERWORTH, FLEET-STREET, 

AND 

J. COOKE, DUBLIN,. 

1804. 




C O N T .B N 

T S 



OF ,THB 




THIRD VOLUME. 




TITLE XXL 




AD VO WSON. 




CHAP. I. 




Of the Origin and Nature of Advowfons^ 



§ I. Of incorporeal Property ^ 

• 


2 

3. Origin of Advowfons 

- 


ibid. 

5. Defcription of ^ - 

- 


3 

6. Right of Nomination 

- 

• 

Ibid. 

8. Advowfons appendant 

- 


4 

J2, Advowfons in grofs 

- 


5 

18. Advowfons prefentative • - 

• 


• 7 

19 Collative - - 

- 


ibid. 

20' Donative • - - 

• 


ibid. 

22 How a Seifin is acquired 

- 


ibid. 

23. What Efhite may be liad in 

- 


8 

24. Dower and Curtefy 



ibid. 

29. May be aliened 

- 


10 

31. Grant of the next Prefentation 

- 

m 

ibid. 

37. Is AfTets . - ^ 

- 


. ^3 

CHAP. II. 

• 



Cf Prefentation^ Infdlution^, and InffuRion. 



§ 1 Prefentation ► - . 

- 

.. 

% 

15 

5 Kxamination of the Clerk - • 

. 

- 


XO. AdmifTion - - 

• 


18 

Ij. Inftitution 

- 


ibid. 

21 ^ 

§ IJ 

ladu^lion 


ir 


CONTENTS. 


§ 13. Indu£i:ion 
15, Of Lapfe - * 

22. Who may prcfent - 
29. Joint-Tenants 
31. Coparcener^ 

35. Tenants in Common 
37. EfFe£f ef Partitipn • 

39. Mortgagor may nominate 

42. And alfo a Bankrupt ^ - 

43. An infant may prcfent'* 

47. But not a Lunatic - 

48. Who are difaVded froin prefenting 
51. Of Simony 

75. Of Bonds of Rcfignation 


TITLE XXIL 
'tithes. 

, Origin and Nature of Tithes - 
, Biifferent I^nds - - - • 

Of v/hat Things Predial Tithes are due 
Agifcment - 

Hemfi, Flax, &c. - ^ - 

Gardens - - - - - 

Of what Things mixed Tithes are due 

Of what Things perfonal Tithes are due 
What Things are not titlicable - - - 

To wliom Tithes are due - . - • 

Of redtorial and vkj '^al Tithes , • • 

Of Lay Impropriatii.f.s ^ • 

Long Pofrefilon j^£ a Portion of Tithes gives a Title 
Of Exeinptio]^ from Uiihes - ^ , 

Preferiptiop de non decimando • - • 

Whether good againft a Lay-Impropriator 
Non-payment wall fupport a Claim to a Portion of Tithes 
Prefeription d^ J^do Declmandl - - . 

Real Coinpofition » • « « 

Inclofure Adt« . # n - 


77 

ithes 82 
89 

« 90 

" 9^ 

TITLfi 



GONTEl^TS: 

TITLE XXm, 


COMMON. 


§ 1 . Nature of - - 

* 

, Page 
gi 

z. Common 'of Pafture • • ^ • 

■ # 

ibid* 

3. Appendant 


93 

8. Appurtenant - *. • - , 

- 

94 

15. Becaufe of Vicinage • - - 

- 

96 

18. In Grofs - * - 


97 

21. Stinted Common - - 

- 

98 

25. Common of Eilovers ... 

- 

99 

31. Common of Turbary 

- 

lOI 

34. Common of Pifcary - • 

- 

ibid. 

35. Apportionment of CoiQpion 

- 

IC2 

38. Rights of the Lord - - 

- 

ibid. 

47. Rights of the Commoners 

- 

106 

51. Approvement of Common - - 

- 

ibid. 

71. Inclofure of Common 

- 

1^3 

75. Extinguifhment of C^ommon • - 

- 

114 

76, By Releafe - • « 

• 

*ibid. 

77. By Unity of PofTeflion 

- 

ibid. 

86. By Enfranchifement of Copyhold - 

- 

1 17 

90, Common may be revived - • * 

- 

• 119 

TITLE XXIV. 

WAYS. 

1 I. Nature of a Way - 

* 

I2t 

6. How a Right of Way may be claimed 

- 

123 

15. How a Right of Way is to be ufed 


125 

22. Who are bound to repair a Way 

- 

129 

23. How a Right of Way may be extinguii^ed -» 

- 

ibid* 


TITLE XXV. 



OFFICES., 



I. Nature of an Office 

- 

13a 

93 


J < 5 . Hb^ 



CONTENTS. 

§ 67 How creatcfi 
8 * Offices incident to dthers 
*!!• How granted . - - 

i 6 . Bifiiops, &c. may grant Offices - 
361* What Ellatc r[jay be. had in Offices • 

35* Of Reverfionary Grants 

40. What Offices may be intailed 

43. What Offices are fubje£l to Curtefy and Dower 

46. Some Offices may be’liNd b^ Two Perfons 

51. What Offices may be affigued - • 

54. Who may hold an Office 

61. How to be excrcifed - • . 

71. Qualifications required for Offices • 

77. Of the Offence of buying Offices 
89. What Bargains not within the Statute 
91. Where^ Equity relieves 

94. How Offices may be loft 

95. Forfeiture - - 

105* Acceptance of an incompatible Offic^ • 

108. 'Dehrudlion of the Principal 


Pacrc 

- 133 

- 134 

- 135 

- 137 

. 141 

- 145 

- 147 
148 

- 149 

- J50 

- 152 

- J54 

- 158 

- 160 
165 

- 164 

- 165^ 

- ibid. 

. 168 

- 169 


TITLE X^^VI. 

DIGNITIES. 


J I. Origin of Dignities ... 

- 

J71 

15. Names or Titles of Dignities 

- 

176 

38. Of Dignities by Tenure 

- 

185 

48. Of Dignities by Writ - 

- 

193 

50. The Perfon fummoned mull fit - 

*- 

194 

52. What Proof neceffary - - - 

- 

^95 

54. Defcendible to F|male 3 

- 

198 

68. Of Writs to the eldell Sons of Peers 

- 

206 

78. Of Dignities by^Letters Patent 

- 

215 

92. A Dignity need not be of any Place - 

- 

219 

9ij. Dignities by Marriage - - 

- 

220 

97. Whether a Dignity may be refufed 

- 

221 

98* What Eflate may be had in a Dignity 

f 106. 

222 

No 



GOKi*ENtSj 

jlo6. ilo Curtefy of a Dignity - ^ • 

1 14. A Dignity cannot be aliened - • « 

123. A Peer degraded for Poverty - • ' 

t 25. A Dignity not extinguiihed by new Title • 

128. An Earldom does not attra6t a Barony ^ « 

152. A Dignity is forfeited by Attainder 
134. Corruption of Blood - • i ‘ 

137. Exception — Intailed Dignities - • 

139. Reftitution of Blood - • s 

143. Defcent of Dignities • ' 

149. Abeyance of Dignities . . - 

156. The King may terminate the Abeyance v. 

163. Effedl of a Writ of Summons to One of the Heirs of 
a Coheir - - 

165. Where only One Heir, the Abeyance tenninates 
171. Attainder of One of Two Coheirs does not determine 
the Abeyance - 

1 74. Length of Time does not bar a Claim to a Dignity 


Page 

2^7 

230 

*34 

*35 

236 

*39 

240 

241 
*44 
*45 
*49 

253 

254 

260 

*74 


TITLE XXVIL 

FRANCHISES. 


§ t. Nature of Franchifes 

. 

- 

278 

3 Franchifes annexed to Manors 


*79 

4 Court Leet 

. - . 

m 

ibid. 

6. Waifs 

- 

m 

ibid. 

10 . Wreck - * 

* 

m 

281 

17 . Eftray 

. 

m 

283 

23. Treafure-Trove 

- ’ - 


284 

26. Royal Fifh 

V 


285 

27. Forfeitures 

> 

m 

ibid. 

29. Deodands 

mt m> m 

9 

m 

286 

32. Fairs and Markets - 

m m 

m 

ibid* 

42. A Foreft 

m mm 


290 

51. A Free Chafe 

m m 

• 


292 

57. A Park 



294 

61. A Free Warren 

« • *• 

- 

*95 


a 4 

$68, A 



CONTENTS^ 


f 6)?. A Free Fiftiery - * - - 

: 72. Of the Title to Fhuichifes 
75' How Franchifes may- be deftroyed 
' 76. Reunion with the Crown , 

78. Surrender - 

J9. Forfeiture - - ‘ 


TITLE XXVIIL 

R L N T S. 

CHAP. I. 

Of the Origin and Nature of Rents* 

§ 1 • Origin of Rents , - - - - 306 

6, Qf Rent-Service - - - - 308 

8. Of a Rent-Charge - - ibid. 

12. Of a Rent-Sf ck * - . • - - • 309 

13. Other Sorts of Rents , - - - . 309 

17. Out of what a Rent may iflue - • -311 

26. •Ui^n what Conveyances - - " 3 ^$ 

36. How a Rent-Charge may be created - • 317 

40. To whom Rents may be referved - - - 318 

yy. whal Time payatle - ^ - -324 

65. When Rent goes to the Executor, or to the Heir - 326 

71. Of Diftrefs for Rent - - - - 329 

73, Of Condition of Re-entry - - " 33^ 

76. Claiife of Entry - - - " 33 * 

78. Right of Entry by Way of CJfe - - "332 

79. Ejeftment - - - - 333 

So. Courts of Equity - - - . ibid. 

82. Adlions of Debt ^d Covenant - - “334 

CHAP, II. 

Of the Incidents ip Rents* 

§ I. An EUate in Fee and in^ail may be hadrin a Rent - - 335 
5^ And an Eftate for i^ife of Years * - • ' . 336 

6. Occupancy of a Rent - * - . « ibid, 

'll* Curtefy -i *1 - - 338 

# 14, Dower 



CONTENTS. 


f 14* Dower • . • • 

• 

Page 

339 

20. Within the Statute of Ufes 

- 

S4I 

27, May be granted in Remainder 

- 

343 

30. May commence i« futuro 

- 

344 

32. May ceafe for a Time - - # . 

9 - 

343 

33. A Rent cannot be devefted - - • 

- 

ibid. 

136. How a Rent may be forfeited - - ^ 

- 

3415 

CHAP. III^ . 



Of the Difcharge and App(frtionment of Rents ^ 



f I. Difcharge of Rent-Service 

- 

34* 

13. Difcharge of a Rent-Charge 

- 

353 

21. Apportionment of a Rent-Charge 

- 

356 

27. Apportionment of a Rent-Service 

- 

357' 

41. Statute II Geo. 2. for apportioning of Rent - 


36a 

TITLE XXIX. 



d’escent. 



CHAP. I. 



Of the^ Title to Things reaL 



§ 2. Definition of a Title - 

- 

*368 

3. PofTeflion - - 

- 

ibid. 

4. Right of PofTeflion - - - 

- 

369 

8. Right of Property - - - 

- 

ibid. 

9. Difcontinuance of an Eftate Tail 

- 

370 

10. PofTeflion, and Right of PofTeflion and Property 

- 

ibid. 

CHAP. II. 



Of Defcent and Confangulnif^. 



§ I , Nature of Defcent 

- 

372 

3. Of -Confanguinity - • - 

- 

373 

7. Who may be Heirs - - • - 

- 

374 

8. They muJI be legitimate » - - 

- 

ibid. 

12. And natural-born fubj efts - ^ - 

- 

37^ 

18. A Title may be derived through an Alien 

- 

377 

.20, Perfons attainted, incapable of inheriting^ 

- 

378 


CHAP. 



CONTENDS.' 

CHAP. III. 

Of the Rules or Canons of Defcenf* * 

Pnec 

^ t, Firft Canon. — Inheritances lineally defcended • it 383 

2. Maym, ejl H seres viventis * • 3^1 

3. 'The Anceftormufl die feifed a » a ibid. 

8. Exceptions to this Rnle • ^ * 384 

xo. Explanation of the Firll Canon - 3»5 


12. A Defcent may be fieTcated by the Birth of a nearer Heir 386 
17. Exclufion of the afcendftig Line - - • 3^7 

23. Second Canon. — Males preferred to Females - 389 

25. Third Canon. — The eldeft Male fucceeds • - ibid. 

30. Fourth Canon. — Right of Reprefentation - - 391 

35. Fifth Canon. — Collateral Defeents - - - 393 

36. The Heir mufl be defeended from the Firft Purchafer ibid. 

41. "Defeents ex^arte paterna et materna • • “395 

43. What A€ts will alter the Defcent - - - 396 

59. Rule of Collateral Defeents - - . 406 

60. Sixth Canon. — Exclufion of the Half-Blood - - 407 

66. \/hat Seifin is neceflary - ... 408 

77. Trufts defeend to the Whole Blood - - 418 

78. Advowfons, Tithes, - ibid. 

84. Seventh Canon. — The Male Stocks preferred - - 419 

86. Mode of tracing an Heir at Law - - - 426 

95. Obfervations on Blaclflone^s DoRrine of Defeents - 424 

CHAP. IV. 

Of the Defcent of EJlates in Remainder or Revetfion, 

J 2. Remainders, fffr. defeend to the Heirs of the Perfon in 

whom they firll veiled - - - - 461 

6. A Right to a Remainder does not exclude the Half- 

Blood ^ - - - - - 463 

15. An A6l of Ownerlhip operates as a Seifin - - 467 

CHAP. V. 

Of Defcent by Statute and Cufom* 

J I. Defcent of Ellat''8 Tail - , - 478 

6. No Corruption of Blood - • 475 

10. Cullomary Defeents - - . 474 

§ 11, Defcent 



contents!. a 

f 1 1 . Defcent in Gavelkind - - - - 475 

16. Borough Englifh - ’«• - 476 

23, Defcent of Copyholds ‘ - - 478 

TITLE XXX- 

E S C H E A-T. 


^ j . Of Title by Purchafe - - - . 48^ 

5. Of Efcheat - - , - - - 4^0 

11. Efcheat for Default of Heirs - • - 4^2 

12. Efcheat from Corruption of Blood - - ibid. 

14. No Efcheat, where there is a Tenant - - 493 

18. Any Alienation prevents an Efcheat - “495 

22. To whom Lands Efcheat - . - . aqS 


23. The Lord, by Efcheat, is fubje^l: to Incumbrances - ibid. 


25. Was not bound to execute a Ufe - • - 497 

26. Whether fubjedl to a Truft - 3 - . . ibid. 

30. May dillrain for Rent - - - - 498 

31. Entitled to a Term tp attend - - . ibid. 

33. And to all Charters, £s*r. . - . . 4p^ 

34. What Things efcheat ... . ibid. 

40. A Trull does not efcheat - • - 300 

42. Nor an Equity of Redci-^ption - - * - ^521 

43. Money to be laid out in Land - - 522 

44. Oilice of Efchcator , - . • - ibid. 


TITLE XXXL 

PRESCRIPTION. 

CHAP. I, 

Prefcription by immefnortal UJ^e* 


§ I. Origin of Prefcription - ’ - • £2 3 

6, Prefcription by immemorial Ufage - > - *.5^5 

8. Prefcription in the Perfon, and in the Eflate - - 526 

10. What may be claimed by Prefcription , • - ibid! 

24. Prefcription mull be Time out of Mind - • 53^ 

28. And have a continued Ufage • • • 53^ 


f 31. Mull 



A 


CONTENTS. 

f 31. Muft be certain and reafonabk 
34. Of void Preicriptions - 
41. How a Prefcription may be loft - 

46. Defcent of Eftatcs, acquired by Prefcription - 


CHAP. IL 

Of the Statutes of Limitation. 

I. Negativ^refcription - * . 

4. Statutes of Limitatioj^ - r 

5. As to Writs of Right ^ • 

, 7. As to prefcriptive Rights - * 

8. As to Avowries ' - 

10. As to Writs of Formedon 
12. As to Entry upon Lands, and Ejedlments - 
21. The Entry muft be on the Land 
23 And followed by an A^lion 
24. Where a Perfon acquires a new Right 
27. There muft be an adiferfe PolTeflion • 

34. To what Perfons and Eftates thefe Statutes extend 
37 v ]S[uUum Tempus A<ft • 4 • 

40. What Perfons and Eftates are not within the Statutes 

41. Ecclefiaftical Corporations 

42. Advo^yfons - - . i 

44. Rents Created by Deed ^ 

47. Fealty, • •• • ■ 

48. Bonds, Debts, . 

49. Savings in the Statutes of Limitations 

53. Where Equity adopts the Doflrine of Limitations 


Pagf« 

ibid. 

536 

521 


52* 

539 

539 

540 
ibid. 

541 
ibid. 

550 

551 

ibid. 

554 

557 

558 

560 
ibid. 

561 
ibid. 

563 
ibid, 
ibid. 

564 


INDEX 



INDEX TO CASES 

IN THE 

THIRD volume. 


A bergavenny’s Cafe 194 

Abbot *u Burton - 40 

Adams v. Waller - 64 

Addington v. Clode - 529 

Aggas V. Pickerell - 5 5 

Aldred’s cafe - 535 

Anonymous, 61. 62. IC2. iCQ 

116.336. 568 

— — V Palmer 105, 112 

Ardo 71 . Watkins - 360 

Arthiiigton oj. Covcrley - 28 

— ■ V Fawkes -• 112 

Arundel v. Gloucefter (Ep ) 27 

Steer - lOO 

Attorney General v. Cholmley 9 1 
AulUn V Nicholas - 58 

Awdry •y Smallcombe - ^ 68 
Ayde v. Flower - 63 


Babington v. Wood 
Bacon 7 f. Bacon 
Bagrhavv v Bo/ley 
Baker v Mountfoid 
Barret v. Glubb 
Bar wick 7; Foller 
Batefon v Green 
Bayly v- Stevens 
Beamont Barony, cafe of - 
Belfour 7/. Weilon 
Bellew V Langdon 
Bennett v. Reeve 
Benfon v Chefler 
Bergavenny Barony, cafe of 
Berkeley’s cafe 
Berner’s Barony, cafe of - 
Bicknell v. Gough 
Biggin 7 i Biidge 
Blenco 7;. Marilon 
Botetourt Barony, cafe of 
250. 


Bradbury 7). Wright 3 p 

Bradfliaw t; Eyre • 115, 1 >9 

Bridges 7; Edwards - 333 

Buckingham (Duke of)’s Cafe 156 
Buller 7> Cheverton - 337 

— 7> Exeter (Ep.) - 23 

Burgefs 7;. Wheate - 49^> 5 *- ^ 

Bury *v. Evans - 77 

Buti»r 7). Monnings - 355 

Byrte v. Manning - 34 


Campbell’s cafe - 361 

Campbell v Wilfon - 124 

Chaplin 7;. Chaplin 340 341. 343 
Clarke v Cogge • - 124 

Clarkfon 7; Woodhoufe - iJO 
Clements <i> Scudamore 477 481 
Clere and Brodk 428 429 430 

Clifford Barony, cafe of - 209 

Clifton Ikirony, cafe of - 203 

dun’s cafe - - 32 J 

Colebrook v EUiot - 279 

Coifing wood 7; Pace r -381 

Collins V Goodal - 563 

Collyer v Howie - 59 

Cooper 7;. Marfhall - ig 6 

Corbet’s^tafe - - 97 

Cother V . Merrick - 319 

powper 7; Andrews - 536 

Crawley v * Wc^ls - 58 

Crouch 7». Frier - 74 

Croucaer 7> Collins • 6t 

Crow 7; • Stodart - 64 

Cnlliford(»7> De Cardonnel f 63 
Curie’s cafe - - 145 

Curwen v. Salkeld - 288 


Dacre Barony, cafe of 


r 198 
Dalflou 



itoEX TO CASES, 



Page 

Dalfton V. Reeve 

3 K 3 

Darell V. Bridge 

302 

Delawarre (Lord)’8 cafe 

- 235 

Denn v. Spray 

484 

Dennis v. Loving 

15^ 

Dcttrick v.^Bradburfe 

- 33 ^ 

Dixon V. Robinfon 

288 

Doe V, Jones 

376, 564 

v. Keen 

417 

— » V. Mafon 

- 4B5 

— 1). Morgan 

• * 478 

Dowell V. Sanders ^ 

532 

Driver w* Huffey 

542 

Drury v. Kent 

96 

Duberley v. Page 

IC9 

Duex i>. Jefferies 

355 

Dymoke Howard 

• 12 

E 


Eaftwood V. 'Vinrke 

- 388 

Edwards v. Ld. Vernon 

- 86 

Ellis V. Read 

- .. 1 62 

Emerfon v. Selby 

- 94 

Exeter (Ep.) v. Hale 

^ 18 

F 


Fanfhaw v, More • 

78 

Fawcett V. Strickland 

- 110 

Fitzwaltcr Bavony, cafe of 237 

Folkard v Hemmett 

- ic6 

Foi'd V Grey 

55 ^- 555 

Fordcr v Wade 

480 

Forth T» Witt'd 

117 

Fofler’s Cafe 

562 

Fofter V Cooke 

37 A- 

Fotherby v Hartridge 

- 5^7 

Fowler sj. Sanders 

5.35 

V Scagrave 

296 

Foxley’s cafe 

279 

G 


GaUy V. Selby 

. 26 

Gerard v. Gerard ' - 

- 220 

Gilbert y. Emerton < 

. 567 

Glover Y. Archer - 

325 

V. Lane 

. Ill 

Gddbolt’s cafe • 

162 

Godbolt V. Freeftone 

- 402 

Godolphin v. Tudor 

163 

Goodright v. Saul 

374 

V. Wells 

399 

Goodtitlev. Newman 

386. 411 

Gcodfpn V. puffield 

528 


- 

Grant’s cafe • - 89 

Gree v. RoUe - - 550 

Green v. Auflin • - 68 

Grey’s cafe - - 379 

Grey of Ruthyn Barony, cafe of 
236. 244 

Griffin’s cafe - - 251 

Grymes v. Peacock - 1 1 7 

H 

Hadefdon v. GryffeU - 106 

Hale V. — - . 483 

Harcourt v. Fox - - 143 

V. Pole <• 322 

Harrington V. Du Chatel « 164. 

Harrifon v. Evans - 1 59 

, Harrifon’s cafe - - 296 

Hartwell V. Hartwell - 165 

Havergill v. Hare - 332 

Hawkes V. MolyneuX - 98 

Hayes v. Dowfe - * 59 

Heathcotc v. Mainwaring - 90 

Heddy v. Wlieelhoufe - 288 

Heigate v. Williams - 129 

Hett V. Meeds ^ "75 

HilHarci V. Stapleton - 42 

Hill’s cafe - - - 313 

Ho (Idns V. Robins - 103 

Howard •n. Cavendifli - 8 


Howard of Walden Barony, cafe of 

! • ' 

251 

Howard’s cafe 

- 169 

Howard (liOrd)’s cafe 

252, 253 

Howell *u. King 

- 125 

Howton T. Frearfon 

- ibidt 

Huggins •j;. Bambridge 

162 

Hunt 7;. Bowine 

- 551. 

I 

Ingram’s cafe ^ 

- 161 

J 


Jeffry at Hay’s cafe 

527 

Jemmott n). Cowley 

- 331 

Jenifon Lexington 

32} 

Jenkins v. Prichard - 

462. 46 c 

Jenner Morgan 

362 

Jennings v, Lettis 

» 86 

Jew V. Thirkwell 

^ 360 

Johns V. Lawrence 

42 

Jones u. Bew 

150 

13 , Clerk 

^ H 3 

— — 13 . Pugh - 

- 146 

V. 'i'ul-crville 

5 '>7 





INDEX TO CA$ES, 


Keymer v. Summers 
Kimpton’s cafe •* 
King V. Walker ? 
KnightU cafe r 


Page 


13 1 

117 

564 

316 


X-iawton V* Ward ^ 126 

Layng n). Paine - 16.3 

J^ce D. Arundel 315 

— — 1). Norris - - 558 

Xilewellin V. Mackworth $6^95^^ 
London (Ep.) v. Fytche - 43 

— Wolverfton 37 

Long and Hemming^s cafe - 4 

Luniley Barony, cafe of - 239 

Lumley^s cafe - r 474 

JyUttrell’s cafe ♦ 537 

M 

Mackenzie v- Lord Powig 568 

Robinfon - 26 

Magdalen College cafe - 560 

Mantell v. Mantell • • 474 

Margett Butcher - 59 

Marmam *v. Hunter - 1 1 7 

Mafon V. Day *. - 397 

May V. Street - - 496 

Mill ward *v. Thatcher - 1^9 

Mitton'seafe - • 1 $6 

Monk V. Cooper - -351 

Morris v. M‘Cullock - 164 

Mountjoy V, Huntingdon - 300 

N 

Nagle V. Edwards - - 80 

Na(h V, Mollins - “75 

Nelfon’s cafe r - 115 

Nevil’s cafe - 150. 168. 238 

Nevil V. Hammerton - 109 

Nicholas V. Elliott - 58 

Norton V, Clark •» - 55 


Oates V. Frith ? ^ 318 

Ofwald V. Legh - * 5^3 

Oxenden v. Skinner - 71 

Oxford Earldom, cafe of - 224 


Pagett V. Gee ^ t 3^3 


Paradife Jane 
Parker Kett - r 
Parfons v. Thompfon - 
Partridge v. Whifton • 
Peake v. Tucker - 

Peirfon v. Shore r . - 

Pendrill *t>. Pendrill ^ 
Petre (Ld ) v. Blencpe - 
Pill ‘If. X^owers - 
Pindar v. Rutter ^ - 
Pine’s cafe 

Pring ie Child • ' ^ 

Pi^nlany v. Leader 
Purbeck (Ld.)’9 cafe 
(Vifeount) cafe of 


Q 

Quiltcf V, Muflendine 


Pag 9 

350 

III 

39 ^ 

374 

86 

530 

351 

521 

53 * 

5*7 

274 

?33 


5 ^^ 


R 

Rapley “V. Chaplin • 483 

Reading Roy lion « 555 

Reve v. Maliler - • 483 

Reeve Attorney General 495 
Rex*y. Borefton - 378 

V. Butler - - 287 

V, Inhabitants of Hermitage 


— V. Kemp 

— v. Lenth^tl 

r— — *u. Marfden 
— — V. Pergam 
•■■■ ' '■ V. Ruffel 

v. Talbot 

Reyncll’s cafe 
Rider v. Smith 
Ridley u. Pownall 


T46 

152 

287 

169 

35 

296 

H 3 

129 

138 


Rockingham (Ld.) v. Penrice 329 


Roe 7:;. barker 

- V. Ferrars - r 
Rogers i;.^oiled 
Role V. Calfiind • 
Rotheram v. Green 
Ruffel ( Lady ) ’s cafe 

S 

SachevereU v. Frogate - 
Salifbury (Ep.) v. Philips 
Salter *u. Boteler 
V. Butler 
Sandys v- GiifF 
Saunders v. Owen 


485 

55 <^ 

16 

8r 

^53 


3^0 

25 

336 

343 

1 19 

137 


Sav'Vridgg 





INDEX TO CASES. 




Page 



jS^lsuidge V,. Benton 


90 

Tong V. Robixifoii 

- *5 

JSawyer^a cafe » 


no 

TreJawney v, Ep. Winton * 138 

Say*an.d Sele*a Barony^ 

cafe of 201 

Troward'v. CiuSand 

• 11 

Scott v. Ayrey - 

• 

82 

Totterfd^s Cafe 

- 3®2 

Schoka Hargreaves 


95 

Turner V. Hodges > 

49 $ 

Sear v. Trinity College 

- 

54 


* 

SeBy V. 

. 

58 

TT 


Semford v. Havel - 

. 

296 

u* 


Senhoufe v. Cbrillian 

- . 

123 

Upton V, Dawkins 

I.* 29S 

Shakefpear v. ieppin 

. 

no 



Shrewlbury (Earl of)’8 

cafe 

^55 

V 


Sims 17 . Bennett 

« • 

56 



Small V, Pale 

- 

410 

Valentine v. Penny 

. JOI 

Smitk V. Farnaby 

- 

336 

Vaux V. Jefferen .• 

- 167 

— — V. Feverell - 

. 

J04 

Veale v. Prior 

143 

— - V. How 

- 

97 

Vernon v. Vernon 

365 

— — V. Kemp 

- 

298 

Vintner’s Cafe 

• 152 

— — — V. Sherborne 

. 

37 



T V. Williams 

. 

61 

\XT 


V. Wyatt 


55 

W . 


Smithley v. Chomley 

. 

22 

Walker v. Hammerfley 

- 36 

Solme V. Bullock 


lOI 

Wallis D. Pain 

59 

Southern v. Bellafis 

- 

327 

Walton V. Tryon 

60, 62 

Stapleton’s cafe 

0 

261 

Warner’s Cafe - 

- 58 

Steele^ V. Wright 

. 

353 

Weeks v. Slake 

- Ill 

Stephens *1;. Baily - 


497 

— V, Peach 

- 344 

Wall 


36 

Wentworth Barony, Cafe of 206 

Stevens v. Arthur 

- 

95 

Wellfaling v. Weftfalihg 

- 14 

Strafford v. Wentworth 


328 

Whaley v. Thompfon 

130 

Strange Barony, Cafe of - 

2 c 8 . 

White V. Ewer - * 

r 565 

Stringer x>. New 

. 

468 

Whitelock’s Cafe 

- ' 323 

Struft V. Baker 


86 

Wild’s Cafe 

- 102 

Styant v. Walker 

- 

118 

Willoughby de Broke Barony, 

Surry v. Pigot 

- 

J29 

Cafe of 

205, 256 

Sutton’s Cafe 

144, 

^53 

Wilfon V. Kirkfliaw 

23 

Sydney Barony, Cafe of 

212 

Whittingham’s Cafe 

495 

Symonds v. Gibfon 

- 

162 

WincheSer (Ep.’s) Cafe 

74 




Windfor (Dean of) <1;. Glover 313 

rp 



Winter’s Cafe 

3 H 

J. • 



Woodward v. Fox 

161, 168 

Talbot’s Cafe 

- 

359 

Worledge v. Kingfwell 

- ng 

Tanfield v, Rogers 

- 

315 

Worral v. Miller 

64 

Taverner v. Cromwell 

- 

478 

Wotton V. Shirt 

" 357 

Taylor v. Horde / 

- 

543 



Whitehead 

. 

127 

V 


Thorp V. Bendlowes 

- 

63 

I . 


Thruxton 'y. Att. Ge«i. 

498, 


Young V. Stoel 

H 5 > 155 


A PIGEST 



A 


DIGEST 

M L&ii 1 

OF THE 



CatDSi of €nslanO 

R£SPECT^NG 

REAL PROPERIT. 


TITLE XXL 

AD VOWSQN 

CHAP. I. 

ty the Origin md Nature of Advow/ons, 

chap; ii. 

Of PrefentatioHy Inflitution, and InduSiion. 


CHAP. I. 

Of the Origin and Nature ef Advtnufons. 


§ 1 . 0 /' Incorporeal Property, 
3. Origin rf Advowfons, 

5. Defcription of, 

6. Right of Nomination, 

8. Aavovj/bns appendant, 

12 , Advo*tvfons in Graft, 

18. Advowfont Prefentative, 

19. Collative, 


§20. Donative, 

23. What Efate mmy le had in, 

24. Do^fver and Curtejy, 

29. Ma^le aliened, 

31. Grant of the next Prefenta* 
tioti, 

37. It JJjiti, 


* The laVr of advowfons ia here only difcufled aa far aa lay 
patrona are concerned. 

voL. in. ~ 


B 


Sedioa 
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Tjtle'S.'Sl, Advowfon, Ch.\. §i — 3. 


Scdion I. 


Of IncorpOi 
real Property. 


jjpJAVING treated in the preceding titles, of corpo- 
,real property or land, it will now be neceflary 

(•» % ® 'V' * ' 

to ^pl^'the nature of incorporeal property, and the 
rules by wljich it is governed. 


^it. I. f. 2. Incorporeal property confifts of rights and profits 
arifing from or annexed to land ; their exigence is 
merely in idea and abftrafted contemplation, though 
their effefts and profits may be frequently objefts of 
our bodily fenfes. 

§ 2. The principal kinds of incorporeal property 
are advowfons, tithes,' commons, ways, offices, digni- 
ties, franchifes, and rents. Sir William Blackjlone has 
added to thefe, two others ; corrodies, and annuities, 
which are not deferving of a pardcular difeuffion. 


Origin of § 3' In the early ages of chKftianity, the nomination 

ecclefiaftical offices belonged to the church ; and 
119 i. when the piety of fome lords induced them to build 

churches upon their own eflates, and to endow them 
Fol, Edit. -ypjth glebe lands, or to appropriate the tithes of the 
neighbouring lands to their fupport, the bilhops, from 
a defire of encouraging fuch pious undertakings, per- 
mitted thofe lords to appoint whatever perfon they 
pleafed to officiate in fuch churches, and receive the 
emoluments annexed to them ; referving, howeyer, 
a power to themfelves to judge of the qualifications of 
thofe who were thus nominated. 


§ 4. This 
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Title XXI. Advowfon. €h. i. % 4—6^ 

^ 4. This pra£Hce, which was originally a mere in- 
dulgence, became, in procefs of time, a right ; and 
all thofe who had either founded or endowed a church, 
claimed and exercifed the exclufive privilege of pre- 
fenting a clerk to the bilhop, whenever the church be- 
came vaeanti 

§ 5. An advowfon is therefore a right of prefenta- Defcriptlon 
tion to a church or ecclefiaftical benefice. The word - 
is derived from advocatio, which fignifies, in cUentelam 
recipere I for, in former times, the perfon to whom 
this right belonged, was called advocatus ecckjia^ be- 
caufe he was bound to defend and proted, both the Watf. 
rights of the church, and the incumbent clerks, from 
oppreffion and violence. Hence *the right of prefenta- 
tion acquired the name of advowfon, and the perfon 
poffeffed of this right was called the patron orthe 
church. 

§6. The right of prelfentaf ion, and that of nomina- Right of Mo- 
tion, are fometimes confounded ; but they are diftind ?iowd.’?2y. 
things. Prefentation is the offering a clerk to the 9 ®* 

bifliop. Nomination is the offering a clerk, to the 
perfon who has the right of prefentation. And thefe 
rights may exift in different perfons at the fame time. 

Thus a perfon feifed of an advowfon may grant to A. 
and his heirs, that whenever the chul'ch becomes va- 
cant, he will prefent fuch perfon as A. or his heirs fhall 
nominate. This is a good grant ; and'the perfon who 
has the right of nomination is, to moft purpofes, con- 
fidered as the patron of the church. 


Ba 


S 7. Wherad 



4 ’Title ^XI. Ad-Mvjfon. Ch. i. § 7 — ro. 

§ 7. Where the legal eftate in an advowfon is veiled 
in truftees, they have the right of prefentation in 
them ; but the right of nomination is in the cejluique 
truft. 


Advowfons 

appendant. 


§ 8. The right of prefentation which was originally 
allowed to the perfon^who built or endowed a church, 
became by degrees annexed to the manor in which it 
was erefted : for the endowment was fuppofed to be 
parcel of the manor, and therefore it was natural that 
the right of prefentation Ihould pafs with the manor, 
from whence the advowfon was faid to be appendant, 
being fo clofely annexed to the manor, that it will pafs 
as incident thereto, by a grant of the manor, without 
any other words. 


Inft. S 9. An advowfon is appendant to the demefnes of 

Dodcridge^ the manor, which are of perpetual fubfifteiice and con- 
Adv. Ledt. 8 . tinuance, and not to the rents or fervices, which arc 
fubje£l to cxtinguifhment and deftruQion. 


Long and § 10. It was found in a fpecial verdift, that the 

Hemmings abbot of 5. was feifed of a capital meffuage in JF., and 
207. of 1 00 acres of land there, and that there was a te? 

nancy holden of fuch capital meffuage by certain fer- 
vices, and that the faid capital meffuage had been 
known time out' of mind by the name of the manor 
of F., and that the advowfon was appendant to it. 
The court wa§ of opinion, that here was a fuffici- 
ent manor to which an advowfon might be well ap- 
pendant. 


§ II. It 
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7 /VfeXXI. Advowfon. C/&.i. .§ 11—14. 

§ II. It is laid, that if a perfon be fdfed of a manor 
to which an advowfon is appendant, and he grants one 
or two acres of the manor, una cum advocatione^ the 
advowfon will become appendant to fijch one^or two 
acres ; but the land and the advowfon mult be granted 
by the fame claufe. 

§ 12. Where the property pf an advowfon has been 
once feparated from the manor by any legal convey- 
ance, it is then called an advowfon in grofs ; and never 
can be appendant again, except in a few cafes, which 
will be mentioned hereafter. 

§ 13. An advowfon appendant may become an ad- 
vowfon in grofs by various means. 1 ft, If the manor 
to which it is appendjnt is conveyed away in fee-fimple, 
with an exception of the advowfon. 2d, If the a 3 vow- 
fon is conveyed away without the manor to which it is 
appendant. 3d, If the^proprietor of an advewfon ^ap- 
pendant prefents to it as an advowfon in grofs. 

§ 14. Where a manor to which an advowfon is ap- 
pendant defcends to coparceners, who make partition 
of the manor, with an exprcfs exception of the advow- 
fon, it ceafes to be appendant, and becomes an advow- 
fon in grofs. But if parceners make partition of a 
manor to which an advowfon is. appendant without 
faying any thing of the advowfon, it remains in co- 
parcenary, and yet in every of their dtrn, it is appen- 
demt to that p^rt which they have, 

B 3 S 15, An 


Watf. «7. 


Advowfoniin 

Grofs. 


Watf. 68. 


Id. 69. 

2 Wood. 63* 


1 Infl. ixia* 
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TttU XXL Advow/on. Ch. i. § 15 — 17. 

§ 15. An advovlpn may, howevpr, cgafe to be ap^ 
pendant for a certain time, and yet become agai|i 
appendant. Thus, if an advowfon is excepted in a 
leafe for life of a manor, it becomes an advowfon in 
grofs, during the continuance of the leafe, But upon 
the expiration of the leafe, it again becomes appen* 
dant. 


If an advowfon is granted for life, and another 
perfon enfeoffed of the manor to which it is appen- 
dant, with the appurtenances in fee-fimple, in fuch 
cafe the reverfion of the advowfon paffes j and at the 
expiration of the firft grant, it will again become ap- 
pendant, 

5 16. If a manor to which an advowfon is appen- 
daift defeends to two coparceners, and, upon a parti- 
tion, the advowfon is allotted to one of the coparceners, 
^ind the ijianor to the other, by this means the ad- 
vowfon is become in grofs. feut if the coparcener to 
whom the advowfon was allotted dies without ilfue, 
and without difpofing of the advowfon, it will go to 
the other fifter, and again becoine appendant, 

§ 17. An advowfon may be appendant for one 
turn, and in grofs for another. Thus, if a perfon 
having an advowfon appendant, grants every fecond 
prefentation for the future to a ftrangcr. The advow- 
fon will be in gfbfs, for the turn of the grantee, and 
appendant for the turn of the grantor. 


§ 18. Advoy^qn^ 



Title's'Ll. Advffuifon. i. $18 — 22. 

$ 18. Advowfon5 are alfo prejentative, collative, 
and donative. 

An advowfon prefentativc, is where the patron has 
a right of prefentation to the bifhop or ordinary, and, 
moreover, to demand of him to inllitute his clerk, if 
he finds him canonically qualified. 

§ 19. An advowfon collative is, where the bifhop 
and patron are one and the fame perfon ; in which 
cafe, the bifhop cannot prefent to himfelf; but he 
does by the one aft of collation, or conferring the 
benefice, the whole that is done in common cafes, by 
both prefentation and inftitution. 

. § 20. An advowfon donative is, when the king, or 
any fubjeft by his licence, doth found a chureh or 
chapel, and ordains that it fhall be merely in the gift 
or difpofal of the patron, fubjeft to his vifitation only, 
and not to that of the < 5 rdinary, and veiled abfolulely 
in the clerk by the patron’s deed of donation, without 
prefentation, inftitution, or induftion, 

§ 21. Lord Coke {a.ys, that if the patron of a dona- 
tive doth once prefent to the ordinary, and his clerk 
is admitted and inftituted, the church is by that 
means become prefentativc, and fhall never after be 
donative. 

§ 22. The exiftence of an advowfon, like that of 
every other incorporeal hereditament, being merely in 
ide£(, and abftrafted contemplation, it is not capable 

B 4 of 
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AdvQwfont 

Prefentativc* 


2 Comm. 22. 


Collative. 


Donative. 

I Ind. 344 A* 


Idem* 


How a Seifin 
is acquired* 





1 laft. 29 


V/bat Eftatc 
Tviuy be had 


Dower and 
Curtefy. 


Watts, 89. 


T Tnft. 32 a, 
Howard v, 
CaveudiHi^ 
Crojac* 621. 


1 lull. 379 « 


S/V/^ XXI. Advowfon. Cb. L § 22— -25. 

of a corporeal feifjn or poiT^lIion ; and, therefore, a 
prefentation to the church is allowed to be equivalent 
to a corporeal feifin of land. But until the church be- 
comes void, it is impoffible to acquire any thing more 
than a I'eifin in law of an advowfon. 

% 

§ 23. A perfon may be tenant in fee-fimple of an 
advowfon, as well as* of a piece of land ; in which cafe, 
he and his heirs have a p'erpetual rij* ht of prefentation. 
to the church. 

An advowfon may be intailed within the ftatute 
De Donis ConditiGnalibus^ being an hereditament an- 
nexed to land. It may alfo be limited to a perfon for 
life or years, in poffefion, remainder, or revcrfion. 

S 24. Where a widow is endowed of a manor to 
which an advowfon is appendant, Ihe becomes entitled 
to fuch advowfon, and if the church becomes vacant 
during the continuance of her eftate in the manor, 
fhe may prefent to it. And if a widow be endow^ed of 
a third part of a manor, to which an advowfon is ap- 
pendant, the thiid part of the advowfon fhall pafs 
therewith. 

§ 2 *. A woman is alfo dowable of an advowfon in 
grofs, and the aflignment fhall be of the third prefeii- 
tation to the church. 

Lord Cohe fays, if a man feifed of an advowfon in 
fee marries, his wife, by afl: in law, acquires a title 
tP the third prefentation : then, if the hyfb^d grants 

the 
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Title XJX. Adfovu^on. CA.i. § 25— -aS. 

the third prefentaticm to a ftranger, jind dies, the hdr 
fliall prefent twice, the wife fhall have the third pre^ 
fentation, and the grantee the fourth ; for in this cafe 
it ihall be taken, the third prefentation which he might 
lawfully grant. 

S a6. A hufband fhall be tenant by the curtefy of 
an advowfon, though the church was not void during 
the coverture } for although, in this inftance, the huf- 
band had but a feifin in law, yet as he could by no in- 
duftry, attain any other feifin, it lhall be fufHcicnt. 
Et impotentia excufat legem. 

§ 27. This point was determined in 21 Edw. 3. ; 
and the cafe is thus fiated by Broke. 

In a qmre impedit *by the king againft divers, . 4 he 
defendant made title that the advowfon defcended to 
three coparceners, w'ho made partition to prefent by 
turns; that the cldcft had her turn, and after the 
fecond her turn, and he married the youngeft and had 
iffue by her, and ftie died, the church voided, fo it 
belonged to hini to prefent, and did not allege that 
his wife ever prefented, fo as file had pofleffion in fa£t. 
It was admitted, that he might be tenant by the curtefy 
by the feifin of the others. 

§ 28. Although an advow’fon become^ void during 
the coverture, and the wife die after the^x months paft, 
before any prefentment by the hufband, fo that the 
ordinary prefents for lapfe to that avoidance ; yet the 

hufband 


1 lull. 2 ga* 


Ab. Tit. 
Tenant per le 
Curtefyi pl.2. 


Perk. f. 46B. 
vide I Jnft. 
29 a. n. 
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May be alien- 
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Tit. 32. 


Infra, ch. 2« 


Grant of ibe 
next prcfeu- 
tation. 

Ante f. 25. 


I lull. 378 h. 


Title XXL Advtmfon, Cb. i. § 28—32. 

c 

hulband ihall prefent to the next avoidance, as tenant 
by the cprtefy. 

§ 29. An advowfon appendant may be aliened by 
any kind of conveyance which transfers the manor to 
which it is appendant, even without the words cum 
fertineniiis, 

§ 30. An advowfon in grofs being an incorporeal 
inheritance, and not lying in manual occupation, does 
not pafs by livery ; but may be granted by deed. And 
although the law does not confider the exercife of the 
right of prefentation, as of any pecuniary value, or a 
thing for which a price or compenfation ought to be 
accepted, yet the geSieral right to prefent is confidered 
as valuable, and an obje£t of fale, which may be 
conveyed for a pecuniary, or other good confi-- 
deration. 

* 5 * 31- An advowfon may not only be aliened to 
a perfon in fee, for life, or years ; but the next pre- 
fentation, or any future number of prefentations may 
be granted. 

§,32. It has been {fated that where a married 
man granted the third prefentation to a living, his wife 
being intitled to fuch third prefentation, as part of 
her dower, the grantee fliould have the next prefen- 
tation after thg wife’s, becaufe the wife’s title arofe 
from an a£l of law which fhall not operate to the pre- 
judice of the grantee. But where a man granted the 
pext prefentation to A, and before the church became 

void, 



Title 'L'Sl. Advowfon, — 34. jl 

void, he granted the next prefentadon of the fame 
church to B. The fecond grant was void, for hjs 
right of prefentation was deftroycd by the aft of Ae 
party ; not as in the former cafe, by aq aft in law, 

§, 33. It has been determined in a modem cafe, 

(hat a grant of the next prefentation to a church, 
does not become void by the crown’s ac<^uiring a 
right to prefeht. 

§,34. Sir Kenrick Clayton being feized in fee of Trowardv. 
an advowfon, the church being then full, by a deed 2 h. piar-t- , 
poll granted to M. Kenrick Efq. his executors, £S 3 V. 
the next prefentation donation and free difppfition of 439. 778. 
the faid church, as fully freely* and entirely as the 
faid Sir K. Clayton or his heirs. 

The perfon who was then incumbent, was made 
bilhop of Rochejler ; whereby the church became va- 
cant, and the king by reftfon of his royal prerogative 
became entitled to prefent a ht perfon to the faid 
phurch. 

ft was contended that in the event that had hap- 
pened, this grant became void, and that in Ae cafe 
of Woodley v. Epyic. Exeter it was held that the grantee Cro. Jac.691, 
of the next avoidance muft have the next or none at Wmeh. 94. 
all ; and mud lofe his right by the intervention of 
Ae prerogative, on Ae promotion of Ae incumbent to 
^ biihopric. 

Qn 



1 2 Advoivfon. Ch.i. § 34—36. 

On the othei* fide it was argued that the authority 
of the cafe of Woodley v. Epifc. Exeter was exprefsly 
confradidted by the note in the margin of Dyer 228. b. 
(which was« apparently the fame cafe) where it was 
ftated to have been refolved by the court, that the 
grantee fiiould have the next avoidance after the pre-. 
rogative prefentation ; becaufe that was the aft of 
law ; and the prerogative of the king, which excluded 
him from the fifft prefentation, injures no one. 

The Court of Common Pleas held that the grantee 
of the next prefentation Ihould prefent on the next va- 
cancy, occafioned by the death or refignation of the 
king’s prefentee. 


« Bro. Pari. This judgment was affirmed jry the Court of King’s 
Bench and afterwards in the Houfe of Lords with the 
aflentof the judges. 


Dymokc v. 
l“i tibart, 

] Bro. Pari. 
Ca. 108. 


§.35. Where a perfon has only a particular ellate 
in a manor, to which an advowfon is appendant, he 
can of courfe only alien the advowfon for fo long as 
his ellate lhall continue, fo that if a tenant for life 
grants the next prefentation to a church, it is void 
againft the remainder man. 


§.36. An advowfon may alfo be aliened byway of 
mortgage but though the church becomes vacant 
before the radrtgage is paid, the moitgagee cannot 
^nfra Ch. 3. prefent. 


S 37 - It 



Advovtfon. i. $ 3'7|-**39. 


§. 37. It is faid by Lord Coke thaf an advowfon is 
alTets to fatisfy a warranty, but an advowfon in grofs 
is not extendible upon a writ of elc^it., becaufe no 
annual value can be fet upon it. 

§.38. An advowfon in grofs j whether the pro- 
prietor has a legal or an equitable .intereft therein, is 
alfets for the payment of debtijj, and will be direfted, 
by the Court of Chancer)^ to be fold for that pur- 
pofe. 


Is 

I Inft. 374 bk 
3 Atk. 464. 
Cro. Ellz. 
359 - 

W. Jones 24. 
3. P. Wms. 
40X. 


§* 39 * ‘Tong being indebted to feveral perfons 
by judgment, bond, and Ample contraft, in gi-eat Anns 
of money, died inteAate, feifed in fee among other 
things of the trull of an advowfon in gi-ofs. 


Tontr V, 
Robinfcn, 

I Bro. Pari. 
Ca. 114. 

'L V'in. Ab. 

144 - 


The queftion was whether this advow'fon was aflets, 
and Lord Chancellor King decreed that it was, and 
ihould be fold for payment of the debts of ’John Tong. 
Upon an appeal from t^is decree to the Houfe of 
Lords, it was inAfted that the advowfon was not aifets 
at law, or hable to the demands of any of the creditors 
of John Tong, becaufe at law no inheritance is liable 
to any execution, that is not capable of raiAng fome 
proAts towards fatisfailion of the debt, which an ad- 
rowfon is jiot. 


On the other Ade it was contended that at common 
law an advowfon in fee is an hereditatflent defcendible 
to the heir, valuable in itfelf, and faleable ; and even 
capable if neceffary of having an 'annual value put 
upon it, and is therefore legal aifets in the hands of the 

heir. 


iz 
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hwr. The decreb ivas aiHrtned with the concurreilc€ 
of all the judges prefent. 

Wcftfalingv, g fn cafe before Lord Hafdivicke in 1746, 
3 Atk. 460* one of the quellions was, whether an advowfon in 
grofs \*fas alTets by defcent. His Lordlhip obferved, it 
had been faid the authorities went no farther than 
where there had been a jtruft of an advowfon, and did 
not extend to a legal intereft in an advowfon* But 
that this argument was quite cut up by the roots by 
the determination of the Houfe of Lords in the cafe of 
Tong V. Robhyon- 

In the minute-book of that day, it was taken down^ 
that the queftion propofed to be alked of the judges 
was, whether an advowfon in fqe was aflets ; it mull 
have been defeftively taken by the clerk, for the que- 
flion intended was, whether an advowfon in fee in' 
grofs was aflets : for there could be no doubt as to an 
advowfon appendant to a manor, becaufe the manor 
itfelf being , aflets, what is appendant muH be aflets 
likewife. His Lordfhip decreed that it was aflets by 
defcent to falisfy fpecialty debts. 


title 



( *5 ) 


TITLE XXL 

ADVOWSON. 


CHAP. II. 

Of PrefentatioTii Injlitution, and Jndu6lion, 


f I. Prefentation. 

5. Examination of the Clerh, 

10. Admifjion, 

1 1 . Injlitution^ 

13. Induction, 

IS* Of Lapfe. 

22. Who may pref ait, 

29. folnt-tenanis, 

31. Coparceners. 

35. Tenants in Common* 


§ 57 * 9 f Partition, 

39 Mortgagor may nominate* 

42. And alfo a Bankrupt, 

43. An Infant may prefent, 

47. But not a Lunatic. 

48. Who are dif aided from 

prefenting. 

5 1 . Of Simony. 

*]S* Of Bonds of Refjgnation, 


SeQIon I. 

f~r' HE effence of an advowfon confifHng in the right 
of prefentation, it will be necelTary to examine 

into the nature of this a£t, the time within which it 

* 

muft be done, and the perfons who are capable of 
performing it. 


Prefentation is an offering of a clerk, by the patron 
or propi ietor of an advowfon to the ordinary ; and 
this might formerly have been done, either by word, 
or by writing, but fince the ftatute of frauds it is ne- 
ceffary that all prefentations be in writing. 

§ 2. A prefentation in writing is a kind of letter, 
not a deed, from the patron to the bifhop of the 

diocefe, 


Prefentation. 


I In(l. 120 a* 


I Burn's Eccl. 
Law, 134. 
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diocefe, in which the living is fituated, requefting thi 
bifliop to admit the perfon prefented to the churchi 


Rogers V. 
Holled, 

2 Black. Rep. 
1040. 


§ *3. A pfefcntation though duly made in all refpe£ts 
may be revoked or variedi This was always held wth 
refpedl to the king, but was doubted as to lay patrons* 
It appears however to be now fettled that a lay patron 
may revoke his prefsntation at any time, and Sir 
William Blackjlone has obferved that a prefentation 
was certainly revocable , by the principles of the 
common law, becaufe it veiled no right in any 
one, not even in the clerk prefented ; for if the clerk 
had a right, the law would give him a remedy to re- 
cover it when invsaded* But there is no fpecies of 
common law adlion open or competent to a clerk, to 
recover a prefentation when ' obllru£ted, but to the 
patron only. 


i Bro. Patl. S 4* wlych this doftrine was laid 

Ca. 117* down it was determined by the Houfe of Lords that 
the inftrument by which a prefentation wa!fe revoked, 
was not in law a good revocation. 


Examination § 5- The right of prefentation is but a limited truft, 
sf the Clerk, bilhops are Hill, in law, the judges of the 

qu,alificatioBS of thofe who are prefented to them. 
For patrons never had the abfolute difpofal of their 
churches upon their own terms, but if they did not 
prefent fit perfons within the limited time, the care of 
appointing a proper perfon to fill up the vacant be- 
nefice returned to the bilhop. 


§ 6. The 
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§ 6. The law requires that the {terfon prefented be 2. luft. 
Idonea Perfona^ various exceptions may therefore be 
made to the charafter and qualifications of the perfon 
prefented, i ft. Concerning his perfon if he b^imder 
age or a lay man. 2d. Concerning his converfation if 
it be irregular or criminal, an(f 3d. Concerning his 
inability to difcharge his paftoral dqty. And the exami- 
nation of his ability and fu|Eciency belongs to the 
bilhop, as the proper ecclefiaftical judge ; who may 
and ought to refufe the perfon prefented, if he be not 
Idonea Perfona. 

• § 7. When the bifhop refufes without good caufe, idem, 
or unduly delays to admit and inftitute a clerk to the 
church, to which he is prefented, the clerk may have 
his remedy agajnft the bilhop, in the Ecclefiaftical 
Court. 

S 8. If the patron finds himfelf aggrieved by the idem, 
ordinary’s refufal of his clerk, he may have his remedy 
by writ of quare impedit., in the temporal Court, and 
in fuch cafe the ordinary muft fliew the caufe of his 
refufal, fpecially and diredtly, not only that he is a 
fchifmatic or a heretic, for inftance, but alfo the par- 
ticular fchifmatical or heretical opinions with which he 
is charged, muft be fet forth : For the examination of 
the bilhop doth not finally conclude the plaintiff, and 
without fliewing fpecially, the court cannot enquire 
and refolvc whether the refufal be juft or not, and if 
the caufe of refufal be fpiritual, the court lhall write to 
the metropolitan to certify thereof, or if the caufe be 
temporal, and fufficient in law, which the temporal 

VoL. UL C Court 
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Epifc. Exeter 
T.Hele.Show. 
P^rLCa. 88. 


Adtniflion. 

I Tnft. 3444. 
Watf.i55* 


Inflitution. 

I I nil. 344, a. 
Watf. J5J. 


Watf. 156. 


Indu&Idn. 
Watf. 155. 
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Court ihall decide) the fame may be traverfed, ^nd an 
iflue thereupon joined and tried by a jury. 

§ 9. It has J>een determined by the Houfe of Lords 
' that it was a good plea on the part of a bifhop, in a 
quote impedity that the prefentee was a perfon not 
fufficient or capable in learning to have the faid church) 
and that the bilhop need not fet forth, in what kinds 
of learning, or to what degree, he was defedive. 

§ 10. Admillion is nothing elfe but "the ordinary’s 
declaration that he approves of the prefentee, as a fit 
perfon to ferve the church, to which he is prefented. 

I 

§ 1 1. Inflitution i/ the commitment to the clerk of 
the cure of fouls* The form and manner of it is thus; 
the clerk kneels before the or^nary whilll he i%ads 
the words of the inflitution out of a written inflru* 
raent drawn for this purpofe, with the epifcopal feal 
appendant, which he holds In his hand during the 
ceremony. 

§ 12. The adl of prefentation only gives the clerk 
a right ad Rem. But inflitution gives him a right in 
Rey and therefore the clerk, when inflituted, may en* 
ter into the glebe, and take the tithes, though he can- 
not yet fue for them. 

§ 13. After mflitution given, the ordinary iffues a 
mandate for induflion, dire£led to the perfon who 
hath power to indufl:; of common right, this perfon is 
I the 
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the arcjideacon, but by prefcriptioii or compoiition, 
others as well as archdeacons may indu£t. 

§ 14. The indu£lion is to be made according <0 the 
tenor and language of the mandate, by veiling the in* 
cumbent with full pofTelTion of all the profits belong* 
ing to the church. Accordingly .the pe'rfon who in§ * 
du£ls ufually takes the clerk by the hand, and lays it 
upon the ring of the church door, or if the church is 
in ruins, then upon any part of the wall of the church 
or church yard, and faith to this effeft* * * -*** By virtue 
“ of this mandate I do indudl you into the real a£lual 
and corporal poflcflion of the church of C. with all 
“ the rights profits and appurtejpances thereunto be* 
“ longing.” After which the induflor opens the door 
and puts the' perfon induced into the church; who 
ufually tolls a bell to malce his induftion public, and 
known to the parifhioners ; which being done, the 
clergyman who has indufted the clerk, indorfcs a cer- 
tificate of his induflion on the mandate, which is wit- 
nelTed by the perfons prefent, 

§ 15. Prefentation miifl; be made within fix calendar 

months after the death of the laft incumbent ; other* 

wife the right of prefentation accrues to the ordinary ; 

and this fpecies of forfeiture is called a lapfe : It being 

for the intereft of religion and the good of the public, 

that the church Ihould be provided with ah officiating 
minifter. The law has therefore given this right of 
lapfe in order to quicken the patron, who might other* 
wife by fuffering the church to become vacant, avoid 
C 2 paying 
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1 Burn'tEck 
Law 156. 


Of I.apfe. 





Watf. t09. 
3 Inft. 361. 


2 Burn's Ec. 
Law 327. 


Id. 328. 


Id. 329. 


Title XXI. Advowfon. C 4 ii* S 

jajfing his ecclefiailical dues, and froftrate tlie .pious 
intentions of his anceilons:. 

% l 6 . As. the computation of time concerns the 
church, it is therefoie made according to the rules of 
the canon law, that * is, by the calendar for one half 
year, not counting twenty~eight days to a month ; and 
the day on which the church becomes void, is not to 
be taken in the account. 

§ 1 7. As to the time from which the fix months are 
to commence, the rule of the canon law in all cafes 
was, that the fix months Ihould be reckoned, not from 
the time of the voidance, but from the time when the 
patron had notice of the voidance. As if the incumbent 
dies beyond fea, the fix months fliall not be counted 
from the time of his death, but from the time of the 
patron’s knowledge thereof. 

§ 18. Where a clerk is re'fufed for want of learning, 
or on account of his morals, the patron ought to have 
notice, that he may prefent another in due time. Yet 
if he neglefts to do fo, the lapfe ftiall incur, from the 
death or ceffion of the former incumbent, and not from 
the time of notice. 

§ 19. It has alfo been held, that although no lapfe 
lhall incur, if no notice be given, yet if in fuch cafe a 
ftranger prefents, and his clerk is inftituted, and in- 
duced ; and the patron gives no difiurbance within 
fix months, he Has no remedy for that turn, becaufe 

indu^ion 
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indudion is a nDtorious ad, of whkh he is bound to 
take notice. 

§ 20. If the clerk be not refufed, but the bifliop only W. 329. 
delays the examination of him, whereby the fix months 
pafs, no lapfe lhall incur : becaufe the church remains 
void by the bilhop’s own fault, and he is thereby a 
difturber. 

§ 21. After a church has lapfed to the immediate Watf. 115. 
ordinary, if the patron prefents before the ordinary has 
filled the church, the ordinary ought to receive his 
clerk. For lapfe to the ordinary is only an opportunity 
of filling a truft, viz, of appointigg a proper perfon to 
fupply the living, in cafe of the patron’s negled, which 
being performed by the patron himfelf, the ordinary 
can then derive no advantage from it. 

§22. All thofe who are foie feifed in fee, in tail, or Who may 
for life ; or poffelTed for a term of years of a manor, to P*^'^"§ ** 
which an advowfon is appendant ; or of an advowfon 
in grofs, may prefent to the church whenever it be- 
comes vacant. 

§ 23. Where a perfon is fdfed or intitlcd to an ad- 
vowfon in right of his wife, he mull prefent in his 
own name and that of his wife, and not in his own 
name only, in right of his wife. 

§ 24. Where a lefiee for life of a manor to which t Roll. Ab. 
an advowfon is appendant aliens the* manor in fee, and 
af^er the church becomes void, the lefibr may prefent 

C 3 before 
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Id. 352. 


Ch. I. 


Watf. ch. 9. 
1 Inft. 388 a. 


WatC 76. 


Smithley v. 
Cholmley, 
Dyer 135 a. 
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before entry. But if tenant for life of an advowfon in 
grofs levies a fine come ceoy ^c. and the church be- 
comes void, the leSee fhall prefent, becaufe the rever- 
fionev did not make his ele&ion to take advantage of 
the forfeiture, and the prefent prefentment being a 
chattel intereft vefted in the leffee, it could not be di- 
vefted by the prefentment of the perfon in reverfion. 

% 25. It has been ftated that a man may be tenant 
by the curtefy and a woman tenant in dower of an ad- 
vowfon ; in which cafe they may of courfe prefent to 
the church. 

% a6. Where a p^on is feifed in fee of an advow- 
fon and the church becomes void in his lifetime } if he 
dies before he has prefented, the right of prefentation 
devolves to his executors, becaufe it is confidered as a 
chattel real. 

§ 27. But if the incumbent of a church be alfo 
feifed in fee of the advowfon of the fame church and 
die, the right to prefent will devolve on his heir, and 
not his executor. For the avoidance and defeent to 
the heir happening at the fame inftant, the title tof the 
heir fhall be preferred, as the molt ancient and 
worthy. 

§ 28. Where a perfon has a grant of the next pre- 
fentation only to a church, fuch right is confidered as a 
chattel real, which if not difpofed of, will veft in his 
executors. 


§ 29. An 
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§ 29. Anadvowfon maybe held in joint-toiancy, 
in which cafe all the joint>tenants mull concur in the 
prefentation, and where an advowfon is veiled in 
truftees under the ufual words of limitation, they are 
joint-tenants : and therefore upon any avoidance mull 
all join in prefenting a clerk. 

§ 30. Lord Coke fays that if there be two joint- 
tenants of an advowfon, and one prefents without the 
other, this is no ufurpation upon his companion : But if 
the joint-tenant who prefented dies, it lhall ferve for a 
title in a quare impedit brought by the furvivor. And 
if one joint-tenant prefents, or if they prefent fevcrally, 
the ordinary may either admit, qy refufe to admit fuch 
a prefentee, unlefs they joined in prefentation. And 
after the fix months, he may in that cafe prefent by 
lapfe. 

S 31. By the common law, where an advewfon de- 
fcends to coparceners, and they cannot agree to prefent, 
the eldell filler lhall have the firll turn, the fecond 
lhall have the next turn, and fo of the reft, according 
to their feniority. Arid this privilege extends not only 
to their heirs, but to the feveral allignees of every co- 
parcener } whether they acquire the ellate by convey- 
ance, or by ad in law, as tenant by the curtefy ; who 
lhall have the fame privilege by prefenting in turn, as 
the fillers had. 

S 33. The eftate of an advowfon defcended to two 
daughters as parceners. The church became vacant 
twice in their time, and both joined in prefentation. 

C 4 The 
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Jolnt-temintf. 
I Inft. 186^. 


WiUbn V. 
KirkAiaw. 

I Vef. 413. 
7 Bro. ParL 
Ca. 296. 


1 Ind. 18^ b. 

2 — 365. 


Coparceners. 

1 Jnd. 166 h, 

2 Ind. 36;. 

Plovrd. 333. 


Buller T. 
Epifc. Exetfer, 
I Vef. 340. 



34 ST///? Ad^uowjhfh Ch^ u. 

The elded married fettled her efUte in the comnsoi^ 
way and died. A vacancy happening, the huiband ojf 
the elded intitled to her edate as tenant by the curtefy 
or unc^er the f^ttlement claimed to prefimt. 

The quedion was whether the alternate turn of pre* 

' fentation among coparceners continued fo the grantee, 
that is, whether the perfons to whom it was conveyed, 
were to be confidered as enjoying the feme privileges,, 
of prefenting in turn, as the fiders and parceners, if 
they had their own edate. Mr. Baron Clark was 
clearly of opinion upon the authority of the padage in 
2 Injl, 365. above dated that the huiband of the elded 
ilder was entitled to the prefentation. 

The doftrine here laid down has been fully recog^ 
nized by the Court of Common Pleas in the cafe of 
Wille# Rep. Barker v. Lomax ^ as reported by Lord Chief Judice 
Wilks. 

Idem. § 33 * Although coparceners make compofition to 

prefent by turns, this being no more than the law doth 
appoint, exprejfto eorum qtie tadte infant nihil operaiur ; 

therefore they remain coparceners of the advowfpn, 

% 

the inheritance of which is not divided. 

§ 34. By the datute Wejltmrifter 2. c. 5. it is pro» 
vided, that where an advowfon defeends to coparcoiers, 
though one prefents twice, and thereby ufurps upon 
his cO'heir, yet he that was negligent fhall pot be 
barred, but another time /ball have his turn to prefent 
wlien it feUeth. 


§35. Tenants 



Tale XXL Advowfon. C'A. ii. § 3J-W38. 

0 0 

§ 35. Tenants in common of an advowfon muft Tenants in 
aUb join in prefenting to the church, and, therefore, if ^“"*^*"* 
they prefent feverally, the ordinary may either admit 
or refufe the clerk j and after Ax months 4ie may pre- 
Jfent by lapfe. 

§ 36. If one tenant in common of an advowfon 2 Roll. Ab. 
prefents alone, this will not pu^ the other out of poiTef- 37§ ** 

Aon ; for at the next avoidance, they may join in pre- 
fentation. 


§ 37. It was held by Lord Holtf that joint- tenants of 
an advowfon might make partition to prefent by 
turns, which would divide the inheritance aliguatemu, 
and create feparate rights, fo that the one ihall prefent 
in the one turn, and the other in the other, which is a 
fufEcient partition. For partition of the proAts is a 
partition of the thing, where the thing and the proAts 
are the fame. It could not make two advowfons out 
of one, but it could create diftind: rights to prefent in 
the feveral turns. 


Effeft of Par- 
tiiion. 

Epif. SaliT- 
buryv.Philipf^ 
1 Ld. Raym. 
535 - 


§ 38. By the Aatute 7 Ann. c. 18. it is enaded, 
“ That if coparceners or joint-tenants, or tenants in 

** common, be feifed of any eAate of inheritance in 
** the advowfon of any church or vicarage or other 
** eodefiaAical promoAon, and a partition is or fhall 
be made between them to prefent by* turns, that 
** thereupon every one (hall be taken and adjudged to 
** be feifed of his or her feparate part of the advowfon 
to prefent in his or her turn : as, if there be two, 
and they fuch partition, each (hall be faid to 

« be 
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“ be feifed, the; dne of the one moiety to prefent in 
the firft turn, the other of the other moiety to pre- 
** fent in the fecond turn : in like manner, if there^be 
thme, four, or more, every one lhall be faid to be 
“ feifed of his or her part, and to prefent in his or her 
« turn.” 


A Mottg[agor 
may n«mt< 
Bate. 

Gaily V. 
Selby, 

Com. R- 343* 


§ 39. Though a perfon has mortgaged an advowfon 
by which the legal right to prefent becomes veiled in 
the mortgagee, yet fuch mortgagee cannot prefent; 
whether the advowfon be appendant or in grofs : for, 
lince the prefentation is gratuitous, and the mortgagee 
cannot account for any benefit from it, a court of 
equity will compel the mortgagee to prefent the nomi- 
nee of the mortgagor. 


Mackenfie v. § 40. A petition was prefented on behalf of a mort- 
3 A^^559. mortgagee of a naked advowfon might 

accept of his nominee, and prefent him upon an 
avoidance, the incumbent be‘ing dead. 


It was infilled for the mortgagee, that as there was 
a large arrear of interell, he ought to prefent, if any 
advantage accrued from it : and cited the cafe of Gar- 
dener V. Griffith^ 2 P. Wms. 404., where the plaintiff’s 
father being poffeffed of a 99 years term of the advow- 
fon oi£ckington, made a mortgage thereof to the de- 
fendant, and in the mortgage deed was a covenant, 
that on every avoidance of the church, the mortgagee 
ihould prefent. The court gave no opinion, but 
feemed to inclind that the mortgagee had a right to 
prefimt. 


Lord 
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Lord Hardwicke was of opinion, that the mortgagor 
ought to nominate, and that it was not prefumed any 
pecuniary advantage was made of a prefentadon. His 
Lordfiiip obferved, that thefe were indifierent fectirities, 
but the mortgagee fhould have confidered it before he 
lent his money ; and, inftead of bringing a bill of ibre- 
clofure, as he had done in this cafe> Ihould have prayed 
a lale of the advowibn. 

The next day, his Lordihip mentioned, that he was 
not clear as to this point, and that he had looked into 
the cafe of Gardiner v. Griffith, according to the ftate 
of it in the Houfe of Lords, where the decree of Lord 
Chancellor King was affirmed : ^and faid, that was a 
mixed cafe ; and that he doubted himfelf whether a 
covenant that the mortgagee fhould prefent (as was 
the cafe there) was not void, being a ftipulation for 
fomething more than the principal and intereft, and 
the mortgagee could not account for the prefentadon. 

The queftion vras adjourned for further conddera* 
don to the next day of peddons, when the mortgagee, 
not being able to find any precedent in his favour, 
gave up the point of prefendng: and an order was 
made, that the mortgagor Ihould be at liberty to pre- 
ient, and the mortgagee was obliged to accept of the 
mortgagor’s nominee. 

$ 41. It appears to have been formerly held, that Arundel v. 
where a manor to vdiich an advowfon was appendant, 
was extended on a ftatute merchant, if the church be- 49 - 
came void durii^ the cognizee’s eftate, the cognizee 

might 



«S Title 2 (XI. . Advowfm, Ch. ii. $ 41 — ^45. 

ndght prefent. But it is to be prefumed, that if a cafe 
of this kind were now to arife, the cognizor would be 
allowed to nominate a clerk to the cognizee, by ana< 
logy to the cafe a mortgagor. 

And alfo a S 42* It has been held upon the fame principle, 
Wad?io6, ^ ^ patron is a. bankrupt, and the church becomes 

void before the commiflioners or ailignees have fold the 
advowfon, the bankrupt lhall prefent. 

An Infant § 43. Lord Coke fays, that a guardian in focage 
nft* 156!* of an infant feifed of a manor, to which an advow- 

2 Inft. 89 a. |g appendant, lhall not prefent to the church, be- 

caufe he can take nothing for the prefentation for which 
he may account to the heir ; and therefore the heir, 
in that cafe, lhall prefent, of what age foever. 

§ 44. This do£lrine is now fully eftablilhed ; and 

3 Atk. 710. Lord Hfirdwicke has obferved, that the ftrong ground 
the law goes on, is, that therfe can be no inconvenience, 
becaufe the bilhop is to judge of the qualiiications of 
the clerk prefented, and in the following cafe it was 
determined that an infent, who was not a year old, 
might nominate or prefent to a living. 

§ 45. Cyril Arthington conveyed an advowfon to 
trullees, upon truft to prefent fuch a fon of a particu- 
lar perfon, as Ihould be capable of taking the fame, 
when the church became void ; and if that perfon had 
no fon qualified to take the living at that time, in truft 
to prefent fuch pet fon as the grantor his heirs or alligns 
ihould appoint, and in defeult of fuch nomination by 

the 
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the grantor and his adigns, that the thifliees (hould pre* 
fent a perfon of their own choofmg. The grantor died 
leaving his Ton and heir an inhmt of fix months old. 
The living became vacant. The guardian of theinfant 
took him in his arms, and guided bis pen in making 
his mark, and made him feal a tmdng, whereby one 
ffitcb was nominated and appointed to the truftees, in 
order to be prefented by thqm to the living. The 
truftees fuppofing the plaintiff as an infant, unable to 
make fuch an appointment, refufed to pfefent Mr. 
Hitch, and prefented another , perfon. Upon which 
the infant brought his bill againft the truftees to have 
them execute their truft, in prefenting his nominee. 
It was argued for the defendants ^hat the prefentation 
of clerks to bifhops for admillion to churches was an 
afb that required judgment and difcretion, which an 
inftint was not mafter of ; and though the law fuifered 
them to prefent to their own livings, yet it was of ne- 
ceflity, becaufe there was no body elfe to do it^ and if 
they could not, then a lapTe muft incur : For a prefen- 
tation to a living being a thing of no value, and there- 
fore not to be accounted for, a guardian could not have 
it, whereas in the prefent cafe if the grantor or his 
heirs negleded or were incapable of prefenting, the 
truftees were exprcfsly authorized to prefent, whofe 
aft would be confidered as the aft of the infant, fo that 
no injury would be done to any body. And though 
in cafes of evident necellity, equity might'fquare itfelf 
by law, yet where no fuch neceflity ap'peared, reafon 
and common fenfe ought to prevail ; from whence it 
was inferred diat the nomination being an aft requir- 
ing 
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ing difcretion and* judgment was void ; and the truftees 
intided to prefent their own clerk. 

Oitthe other' fide it was contended that in the cafe 
of prefentadon, as an infant juft born might prefent at 
law, fo the law did* not look on it as an aft which 
required difcredon. in the patron ; nor indeed was it 
requifite, for infants b^g fiippofed to follow the di- 
reftions of thdr guardians, might be informed by them, 
who was a proper pcrfon, or if they were not, yet a 
prefentation being only a bare recommendation of a 
clerk to a bifiiop, and not an aft which gave any in- 
tereft in the living; and the bilhop being abfolute 
judge of the perfon’s abilities, there did not appear any 
great reafon why an infant might not make it as well as 
a perfon of full age ; and it was not of neceffity that 
they muft prefent, for though a lapfe might incur, yet 
the prefentation of the minor on the next vacancy was 
referved; and nothing divefted out of him by the bilhop’s 
collation ; fo that as to the infant, it was the fame 
whether the bifhop collated, or the truftees prefented ; 
wherefore they inferred equity ought to be bound to 
the law, fince the cafe and reafon of the thing was 
alike, for otherwife the greateft confufion and uncer> 
tainty would follow. 

Lord Chancellor King faid — “ An infant of one or 
two years old may prefent at law ; then why may 
** they not nominate ? Does the putting a mark and 
** feal to a nomination require more difcretion than to 
** a prefentation ? The guardian is fuppded to find a 
** fit perfon; and the biihop to confirm his choice. 

« And 
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** j&nd if this is permitted at law, why Ihould a TOurt 
** of equity ad otherwife in equitable eftates ? Decree 
** for the plaintiff.” 

$ 46. Mr. Hargrave has obferved that though this 
decifion may remove all doubts abdut the legal right 
of an infant of the moil tender age to prefent, ftUl it 

remains to be feen, whether the want of difcretion 

-■ • 

would induce a court of equity to control the exercife, 
where a prefentation was obtained from an in£mt, 
without the concurrence of the guardian. 

S 47. A lunatic cannot however prefent to a church, 
nor his committee : for where a lunatic is feifed of an 
advowfon, the Chancellor, by virtue of the general 
authority delegated, to him, prefents to the preferment 
whatever be the value of it, generally however 
giving it to one of the family. This right (fays Mr. 
Weodde/on) >vas afferted firll by Lord Talbot^ whofe ex- 
ample was followed by his immediate and other fuc- 
ceffors. 

§ 48. An alien is difabled from prefenting to a 
church, and therefore if an alien purchafes an advow- 
fon, and the church becomes void, the king {hall 
prefent. 

§ 49. Where a perfon feifed of an advowfon is out- 
lawed, and the church becomes vacant while the out- 
lawry remains in force, he is difabled from prefenting 
and the avoidance is forfeited to the king. 


1 Inft. 89 a. 
n. 1. 


But not a 
Limatic. 

I Woodd. 
Led. 409. 


Who are dl^ 
abled from 
prefenting. 
Watf. 1 06. 
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§ 50. By the* ftatute 3 James i. c. 5. it is enaSed, 
that all popilh recufimts convi€l lhall bo difabled to 
prefent to any benefice, or to grant any avoidance to 
any benefico, and the prefentation to fach benefices is 
^ven to the univerfities of Ostford and Cambridge. 
And by the ftatute 'i Wm. & Mary^ feff. i. c. 26. every 
perfon who lhall i:efufe or negleft to fubfcribe the dfe- 
claration mentioned in^an ad of that parliament, inti- 
tuled, An ad for the better fecuring the government 
** by difarming papifts and reputed papifts,” lhall be 
■ difabled to make any prefentation to a benefice, as 
fully as if fuch a perfon were a popilh recufant convid, 
and the chancellor and fcholars of the univerfities of 
Oxford and Cambridge lhall have fuch prefentations. 

The truftees of popilh recufants convid are alfo dif- 
abled by this ad from prefenting to a benefice. 

§ 5*1. As it is of the utmoft importance to the public 
that ecclefiaftical offices Ihould be conferred on thofe 
only whofe learning and piety qualifies them for the 
duties annexed to fuch offices, the law has always been 
extremely careful in watching over thofe who have a 
right of prefentation to church livings, leaft they Ihould 
be influenced in the exercife of this right by any cor- 
rupt or improper motives. It has therefore been efta- 
bliflied from the earlieft times that no pecuniary or 
other valuable confideration ought in any inftance to 
be given or r^eived for procuring a prefentaticm to a 
church. This offence is called Simony in the canon 
law; the perfon making a corrupt contrad of thif 
kind is called Simoniacus, And where a perfon thus 
8 prefented 


Of Simony. 
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prefented to a church is not privy to the fimony, he is 
faid to be Simoniace prmotus. 

§ 5a. By the ftatute 31 ERz. c. 6. it is enaSed for 
avoiding of fimony, that if any patron for any funf of mo* 
nQ, reward, gift, profit, or benefit, diredlyorindirefS* 
ly, or for or by reafon of any promife, agreement, grant, 
bond, covenant, or other afiurahfce, Ihall prefent or 
collate any perfon to an ecclefialUoal benefit or dignity; 
fuch prefehtation fhall be void ; and the prefentee be 
rendered incapable of ever enjoying the fame benefice, 
and the crown fhall prefent to it, for that time only. 

$ 53. It was formerly held that if a perfon who had 
acquired a benefice by fimony enjoyed it during his 
life, the king might prefent after his death, becaufe the 
church notwithftanding the inftitution and indudlion of 
the fimonift, remained void to the king’s prefentation, 
before his d^th, and his death could not make him 
incumbent, that was noqp before, or otherwifd alter the 
cafe. But now by the ftatute i Wm. & Mary, ch. 16. 
it is enaded that if a perfon fimoniacally prefented^ 
ihall die without bekig convi£led of fuch fimony in his 
lifetime, fuch fimoniacal contract (hall not prejudice 
any innocent patron or clerk, on pretence of lapfe to 
the crown, or otherwife. 

$ 54. The firft kind of fithony under the ftatute is, 
where any fum of money, reward, profit, or be- 
nefit, is given, or promifed, diredly or indiredly, for 
procuring a prefentation to a benefipe- 

VoL. m. D 
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§ 55* If a* clerk feeks to obtun for money a prefint^r 
tation to a void church, though afterwards the patron 
prefents him gratis, yet this llmoniacal attempt has 
difabled him from taking the benefice, the clerk being 
deemed an unfit perfon to hold the benefice, for having 
at any time been capable of intending to obtain it qox - 
ruptly. 

§ 56. If a patron promifcs a clerk that in confideia* 
fion of his marrying his daughter or kinfwoman he will 
prefent him to a living w'hen void, this is a finioniacal 
contract. 

§ 5.7. But where A. covenanted that B. his foia 
. ffiould marry C. the daughter of D. in confideration of 
^hich D. covehanted^to advance for his daugh- 
ter’s portion, and A. covenanted to fettle certain lands 
on his fon and his intended wife. There were likev'ife 
covenants on the part of A. for the value of the lands, 
and for quiet enjoyment, and a covenant on the part of 
2 ). to procure a certain benefice for B. on the next 
avoidance. It was held that this was not a corrupt 
contradl, it not being a covenant in confideration of 
die marriage, but a diflind: and independent covenant, 
without any apparent confideration. 

S58.A refervation of a profit to a ftranger, as an 
annuity to the widow or fon of the laft incumbent does 
not appear* to have been an offence within the flatute of 
3 r EU%. though. Doftor Watfon doubts of it. But it is 
perfiaftly clear that a refervation of any kind of profit, 
in favour of the patron is within the ftatute. 

S 59. A corrupt 
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I 59. A corrupt oontraS for.|»roi:uring a preferitatioii Wath 45, 46;. 
to a twnefice made between ftrangers, though neither 
the patron nor the clerk be privy thereto, is an offence ’ Cro. EBz. 
within the meaning of the ilatute. For if there be & 
corrupt contrad, it matters not between whom it is 
made. But in fuch a cafe though the clerk is Sitnoniace 
promotuif yet he does not incur any of the penalties of 
fimony. 

S 60. In a writ of error to reverie a iudgment Rex v. 
whereby the king had recovered upon a title of fimony; , 
which was, that a friend of the clerk had agreed to give * * 04 - 

a fum of money to y. S. who was not the patron, to 
procure the clerk to be prefented to a church, who waS 
prefented accordingly. It wa* afligned for error that 
it did not appear that either patron or clerk were ac- 
quainted with the agreement. But the. court faid the 
clerk was Simomaee promtUs. And it Was faid, that 
Doftor Duxon had enjoyed the church of St. Clemenit 
above twenty years by fuch a title of the king’s, the 
prefentee of the patron being oufted, by reafon of a 
friend’s having given money to a page of the Earl of 
Mxeter., to endeavour to procure the prefentation, and 
neither the earl nor tlie clerk knew any thing of it. 

§ 6ii The fecond kind of fimony is where the right 
of prefenting is fold at the time when the church is 
vacait ; which Was formerly held to be void; becaufe 
during the vacancy of the church tlje right of prefen- 
tation was buf a chofe in action, which could not be 
transferred. 

Da 
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$ 62. A patron an advowfon, the church bdng 
Toid) granted to proximam prefentathnem to the faid 
church jam vaeantem ita quod liceat B. bae vice ad 
diSam eulejiam ^efentare. 


It was refblved by ,all the judges of England that 
this grant was vend* for the prefent avoidance was a 
dung in a&ion and privity, and veiled in the perfon of 
the grantor. 


j Batr. R. 
1512. 


5 63. The true reafon of this refolution was to 
guard againil fimony ; for the purchafer can have no 
other obje£l, but that of prefenting himfelf, or fome 
other peribn. And in a modern cafe Lord Mansfield 
and Mr. Juilice Wilmot<baCti faid that the true reafon 
why a grant of a hdlen prefentation of an advowfon, 
after avoidance is not good, quoad the fallen vacancy, 
is the public utility, and the better to guard againil 
ilmony : not for the hdidous reafon of its being then 
become a ih^e in aHion. 


Benloe R. $ 64. A leafe of an advowfon, granted after the 

church became vacant, was adjudged void, as to the 
immediate prefentation. 

AibV.R>s 68. And Lord Hardwicke is reported to have laid that 
tlie fale of an advowfon during a vacancy was not 
whhin the ilatutes of iimony, as a fale of the next 
prefentation ivas, but it was void by the common 

law. 


W^ilkcr V. 

IJantincrflyt 

Skill. 


§ 65. If a prdentation be made by a peribn ufurp- 
ing (he right of patronage, and pending an a^on for 

removing 
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removing his clerk, who is afterwards removed, the 
benefice is fold, this is an oflFence within the meaning 
of the ffatute, for the church was never fuli of that 
clerk ; and if this were allowed', the flatute ought be 
eluded : for it would be only .getting an ufurper to 
prefent, while the church was void, and then felling it» 

S 66. A grant of a prefentation after inftitutlon of Ep-Loadonr. 
the incumbent to a fecond living, which vacates the j 
firft, is void becaufe the church is confidered as va- 
cant from the time of inftitution. 

5 6y. Where a perlbn purchafes the next prefenta^ 
tion to a benefice, the church bdng then full-, whh an 
intention to prefent a certain perfon, a fubfequent pre- 
fentation of that perfon has been generally confidered 
as fimony. 

§ 68. A didin^on has however been made in cafes 

of this kind between the prefentation of a ftranger, 

and that of a fon of the perfon purchaiing the next 
prefentation. In the latter cafe it has been held not to 

be fimony ; becaufe a father is bound by nature to 
provide for his fon. ITiis diftindion has however Watf. 
been denied, and it has been faid, that if the purchafe 

of a living when full, with intent to prefent a certain ^§ * * * * 6.’ ***’ 

perfon, be an offence within the meaning of the flatute, 
how can it be lawful, as the words of the flatute are 
general, for a father to do this ? A parent is by nature 
certainly bound to provide for his fon, but this obliga- 
tion can never extend to the doing of a thing pro- 
hibited by law. This way of reafoning would open a 
D 3 wide 
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■wide door for corrupt contraftsj for as every man- 
is more bound by the law of nature to provide for hiirir. 
fclf, than, a father is to provide for his fon, every man 
might pur chafe a living for himfe^^ 

t 

3$. § 69. Dodor Watfon fiiys ths^t to avoid queftiona 

of law it is belt that a purchafer of a next turn, whe- 
ther he defign it for fpn, Idnfinan or ftranger, 
ihould make the contrafl when the incumbent of the 
church is not in danger of death ; thi^ he fhould not 
declare his intentions to the perfon to whom he intends 
a kindnefs, or whom he intendeth to prefent ; that the 
intended clerk be not prefent at the contrad:, however 
that he be not named ii^ the deed, by which the power 
of prefentation or noimnation is granted. 

§ 70. It is now the univerfal praftice to^ purchafe 
the next prefentation to an advowfon, the church being 
full, and there is no modem inftance where a prefen- 
tation under fuch a purchafe has been controverted by 
the billiops. 


Jlob. 

C'ro. ILliz. 
W'lucb 63. 


§ 71. It has been feveral times laid down that a 
purchafe of the next prefentation to a church, when 
the incumbent is in a dying date, is fimony. But it 
has been determined in a modem cafe that a purchafe 
of an advowfon in fee, when the incumbent was near 
dying, was not-Ainony, 


V. § 72. The plaintiff Barren having police that the 

f > 1 11 

^ Black R incumbent of a living, was on his death bed, and that 
105^. it was uncertain whether he would live over the night, 

purchafed the advowfon of tlie defendant. The in- 
cumbent 
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euihbeht died the next day, and the purchafer pre- 
fented his clerk upon that avoidance. 

The queftion, which was referred hy the A)urt of. 
chanceiy to the court of coniniqp pleas, was, whether 
the faid prefentation was void, as being a fimoniacai 
contra£t 

Serjeant Hill argued for the plaintiff that this was 
no fimony, being the fale of an advowfon in fee, and 
before an adual vacancy. That fimony is properly 
defined, a prefentation in refped of reward. I'hat the 
rtatutes of fiincmy being penal, and reftriftive of the 
common law, ought therefore to be conftrued ftridtly. 
That fraud or fimony ought not to be prefumed or 
intended. If this fale was void, ail fales that were con. 
eluded when the incumbent was in extremis, ' were 
fo likewife ; and one might fuppofe niany cafes where 
that would be upjufl; and abfurd, 

Serjeant Glyn for the defendants infilled that the 
common law, previous to any llatute, took notice of 
corrupt prefentations, as contrafts ex turpi caufa. 
That no profit was allowed to be made of a right of 
patronage, and therefore a guardian in focage was not 
accountable for it. That a purchafe made with an in- 
tent to prefent a particular perfon was fimoniacai. 
And the laws againft fimony when they merely va- 
cated the prefentation, were confidtred as remedial, 
and conftrued largely. When they infiifted a for- 
feiture, were looked upon as p^l, and conftrued 
ftriflly. 
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Lord Ch. Juft. De Grey faid he was not able to 
doubt Upton the quefUon. An advowfon was a tern* 
poral right, not indeed jus habendi^ but Jus difponendi^ 
the exfcrcife of that right was by prefentation. The 
right itfelf was a valuable right, and therefore an ad> 
vowfon was held to be alTets in cafe of lineal war> 
ranty. It was real affets in the hands of the heir ; 
Ante, f. 39. and the truftee or mortgagee of an advowfon was 
bound to prefent the clerk of the cejluique trull or 
mortgagor. Thus far it was a valuable right and pro* 
perly the objeft of fale. 

But the exercife of this'^right was a public trufl, and 
therefore ought to be void of any pecuniary conlidera- 
tion, either in the patron or the prefentee : it could not, 
it ought not to produce any profit. It was not vefted 
Ante, f. 43. in a guardian in focage, nor was he accountable for 
any prefentation made during the infancy of his ward. 

Simony as fuch was unknown to the common law, 
though corrupt prefentation was. But what was, or 
was not fimony now depended on the llaiute 3 1 Eliz. 
which did not adopt all the wild notions of the canon 
law, but had defined it to be, a corrupt agreement to 
prefent. 

No conveyance of an advowfon can be affefted by 
that a£l, unlefs fo far as it affefted the immediate pre- 
fentation. And therefore a fale of an advowfon, the 
church bdng'adually void, was fimoniacal and void 
in refpe£t to the then prefent vacancy. 

But it has never been thought that to purchafe an 
advowfon merely with the profpedl (however probable) 

that 
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the church would foon become void, was either 
corrupt or fimbniacal, though by common law if a 
clerk, or a ftranger with the privity of the clerk con* 
trads for the next avoidance, the incumbeht bein^ in 
extremis^ it was held to be fimoniacal. 

The prefent cafe is the purchafe of an advowfon in 
fee. No privity of the clerk appears. The church 
was not adually void, but in great probability of a 
vacancy, which however was by no means equivalent 
to a certainty. His Lordfhip faid that the judges would 
gp beyond every refolution of their predeceifors, to 
determine this to be fimony. Suppofe this had been 
the purchafe of a manor, with the t^vowion appendant, 
and the incumbent lying in extremis j what muft be 
done if the prefent cafe was fimony ? Muft the court 
have declared the appendancy to be fevered, or that 
the whole manor was purchafed corruptly, for the lake 
of the advowfon ? The other judges concurred and the 
court certified to chancery that the prefentation was 
not void, it not appearing to them to have been mMe 
upon a fimoniacal contract. 

S 73 * By the ftatute 12 Ann, p. 2. c. 12. it is 
enaded, that if any perfon for money or profit {hall 
procure in his own name, or in the name of any other, 
the next prefentation to a living ecclefiaftical and fliaU 
be prefented thereupon, this is declared to*be a limo- 
niacal contrad, and the party is fubjeded to all the 
ecplei^a^cal penalties of fimony. 
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§ 74. It has been doubted whether the purchafe df 
ail advowfon in fee by a clergyman and a prefentation 
of^mfelf upon the death of the incumbent be within 
this ftatute. It appears from an opinion of the late 
Mr. Fearne that he did not think fuch a purchafe was 
prohibited by that ftatute ; and that a prefentation by 
a trufteeof fuch* a purchafer, of the purchafer himfelf 
might be made. This opinion is fupported by Lord 
Chief Juft. De Grey'^ argument in the cafe of Barrett 
V. Glubbt in which his Lordihip diftinguifted between 
a purchafe of the next prefentation to a church and a 
purchafe of an advowfon in fee. For in the firft cafe 
he admitted that a purchafe would be Simoniacal if the 
incumbent was in ixtremis, whereas in the fecond cafe 
he held it good. 

§ 75. It has been a common praSice for patrons 
when they prefent a clerk to a living, to take a boncf 
from him iii a fura of money conditioned, either to 
refign the living in favour of a particular perfon, as a 
fori, kirifman, or friend of the patron, whenever he be- 
comes capable of taking the living ; or elfe to refign 
generally upon the requeft of the patron. 

In the firft cafe thefe are called fpccial bonds of re- 
fignation and have always been held to be valid. In 
the fecond cafe they are called general bonds of refig- 
natiori, and were never approved of by the bilhops, 
though held to be valid by the courts of law and equity. 
But whenever they were ufed for the purpofe of ob-. 
taining any pecuniary advantage from the perfon pre- 

fented. 
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fented, the court of chancery always mterpofed* andr 
granted an iii^im^on again!): them. And DcoSlor 
Watfm obferves that general bonds of refignation di^ 
not find any encouragement from the court of chan* 
eery, which relieved the incumboit, and would not. 
oblige Win to refign, or to pay the pwnaity of the 
bond, unlefs fome fpecial caufe were ilfewn, and made 
out by the patron, that he was unqualified to hold the 
living, or guilty of fome immorality or irregularity, 
which was a fufficient caufe of deprivation ; or at leaft 
that he was non-refident and neglected his duty. But 
in the following cafe it was determined by the Houfe 
of Lords that where a clerk, upon being prefented to 3 
living, entered into a general bond to the patron, to 
refign whenever the patron Ihould require him, fuch 
hond was abfolutely void. 

§ 76. The reftory of the parifh church of Woodham 
W^Itoriy in the diocefe of becoming vacant,* Mr. 

Fytche, the patron, prefented his clerk, the Rev. Mr. 
Eyre, to the bifhop for itiftitution. The bilhop being 
informed, that Mr. Eyre had given his patron a bond 
in a large penalty to refign the faid reftory at any time 
upon his requeft j and Mr. Eyre acknowledging that 
he had given fuch a bond, the bifliop refufed to inftitute 
him to the living, Mr. Fytche brought z-quare imfedit 
^gainlfc the bilhop, to which he pleaded two pleas: 
firft, that the living was a benefice with cure of fouls, 
and that the clerk had given a bond to the patron in 
the penalty of refign at any, time upon the 

requelt of the patron, whereby the prefentation be* 
came void in law* Secondly^ that the living was a 

h^nefice 
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benefice with cure of fouls ; and that, for the puippfe 
of invefting the patron with an undue influence over 
tb^ clerk, it was agreed that the clerk fhould, in con> 
^deration of the prefentation, become bound to the 
patron in a bond as aforefaid ; which was accordingly 
done. Mr. Fytcbe deihurred to both thofe pleas ; and, 
tbe bifhop havinlg joined in demurrer, judgment was 
given for {he patroa : and the judgment was affirmed 
by the court of king’s bench. 

The tnfhop then brought a writ of error in tbe Houle 
of Lords ; and it was contended on his part, that, 
^ although there are feveral adjudged cafes upon the 
** fubjedt of general bonds of refignation, none of them 
^ have arifen in the fame form, or between parties 
“ adting in the fame capacity, and under circumftances 
** fimilar to the prefent ; and, therefore, they ought 
** not to be confidered as precedents, by which this 
“ cafe was to be determined. That the bifhop, or 
“ ordinary, is authorized by law to judge, in the firfl: 

inflance, of the fitnefs or uniitnefs of the perfon 
** prefented to him for infikution ; and the bifhop of 
^ London had, in this initance, exercifed his authority 
“ according to law. That it is in the power of the 
^ patron, by means of a general bond, to eflablilh two 
** modes of felling a vacant living, which is fimony \ 
** either of which are equally certain and infallible : 

I ft. The parties may make the penalty in the bond 
adequate to the price of the living ; the prefentee, 
“ when inftitut^d, may refufe to refign, and pay the 
“ penalty without fuit, or may make known the exe- 
** cution of the bond, and then tender refignation to 

« the 
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** the luihop, 'which, the bifliop under tthore drcurn- 
'** ftai^les will probably reftife : upon his refufal, the 
** bond may be put in fuit ; and thus alfo, by a circuity, 
** the penalty may be paid as the price of the living'. 

The fecond mode of felling a living which is vacant, 
** through the medium of a general 'bond of refigna- 
** tion, is equally obvious and prafiicable: the pe- 
** nalty of the bond of relignation may be ,made 
ceilive, much above the real value of the living ; 
** the patron may, during the incumbency of the pre> 
fentee who executes the bond to refign, fell the next 
** turn or right of prefentation, and at an advanced 
“ price, and, after fuch fele, require the incumbent 
“ to refign in terms of his bond. By this means, the 
** firit prefentation is fiditious; anh the fale of the 
“ fecond prefentation, though made under the pr^ence 
** of felling a right of prefentation to a full benefice, is, 
“ in reality, the fale of a •vacant living. That a ge- 
“ ncral bond to refign, puts the perfon who enters into 
“ fuch bond under the power of the lay patron, infiead 
“ of being under the authority of the bifhop, to whom 
“ he fwears canonical obedience, and whom, by law, 
** he is obliged to obey ; and is thus, contrary to good 
** policy, creating an influence which tends to' fubvert 
ecclefiaftical difcipline and fubordination. That 
“ general bonds of refignation are contrary to law, by 
** altering the tenure of the office of a beneficed clergy- 
“ man: for, every benefice being an office, for life, 
** the patron can grant it only for life: he cannot 
** grant it for years ; he cannot grant it at the will of 
** himfelf, for fuch, in direft terms, would be void, 
** as contrary to the very tenure of the office : where 

** there 
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^ tfaere is a geno’s^ bond of Tefignatum «nter^ iatO; 

the fame alteration of the tranre is efie&ed by 
** Acuity too here: the patron gtants* and the pre> 
^ fentee^accepts, at the will di the patron, that bene- 
fice which the law intends to be conferred and 
holden for iifir. That, although a court of equity 
will grant relief, in cafe the patron makes an impro- 
per ufe of a general bond to refign, yet, from the 
“ extreme difficulty of difcovering the realpurpofe for 
.** which they are ufed, it can feldom be poffible to 
** procure fuch relief, or to guard, by that means, 
“ againll the confequences that follow from fuch bonds 
being tolerated. The bad purpofe not being dif- 
** covered, cannot be prevented but by a folemn de- 
** cifion, that gdheral bonds of reiignation are illegal. 
** That a general bond of refignation puts it in a great 
meafure in the patron*s power to convert a part of 
** the profits of the living to his own ufe, and abfo- 
“ lutely puts it in the power of patron and incumbent 
“ together to make fuch tpartition of them as they can 
agree upon, whereby the revenues of the church 
may be alienated. And, that a general bond of re« 
** fignation is an ajfurance of profit or benfit to the 
•* patron, and therefore contrary to the ftatute 3 1 £//*. 
** c. 6. and inconfiftent with the oath of fimony.” 

On behalf of the defendant in error, it was faid^ 
** that this was a new attempt to queilion the fettled 
law of t^e land ; namely, whether a bond, given 
^ by the prefentee to the patron, with a condition to 
** refign t^njrequeft, which is termed a general re- 
** fignatii»t bond, fimple and vmattoided with any 

** other 
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^itber iBid: or circuii^:aiice, be cotnipt» fiooniacalt 
(( ;|{ul againft the ftatute of Elimbefh ? This had 
** been quedioned, and repeatedly determined vci Wifi^ 
** minjier Halit to be legal, and not finaoniacal. AgA 
it was looked upon to be fo well fettled and efta« 
“ blifhed, that, in Hejktth and Gnsy, «8 Geo. ». the 
** court would not fuifer the counfel to argue againft 
** the validity of fuch a bond. But fdch a b<Hid may 
be abufed; .it may be corrupt,, fimoniacal, and 
** againd the datute ; it may be given upon a pieced- 
ing dipulation of gain, ts^e. or, after it is . innocently 
** given, it may be ufed by the obligee for the pturpofe 
^ of withholding tythes or deriving fome pecuniary 
** advantage to himfelf. And if there be only grounds 
** to fufpeft fuch pradiices, a bill toay be filed for a 
** difcovery ; and it was admitted, that, when fuch 
“ illegal fafts are alledged and proved, fuch a bond 
** cannot be enforced in a court of judice. But the 
“ courts of judice never interfere with pofiibilities : 
“ they never interfere but,, when fuch abufe appears, 
■** and is fpecified and alledged in the pleadings, in 
** order to be proved if denied. That the bilhop in 
** this cafe was precifely in the fame predicament with 
** the clerk in all other cafes } he had the fame advan- 
** tage of filing a bill for a difcovery of fuch illegal 
** fa6t, and of pleading it when he bad fo difcovercd 
** it ; and he had it in the prefent cafe. 

** But the bond in the prefent cafe was a mere 
" fimple refignation bond, unattended with any fuch 
iUegal circumdanoe ; every fuch circumdance, fug- 
^ geft«d by a bidfbr a difiiovmy bad bem denied ; no* 

Aieb 
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** foch abufe was fpecified in the firft plea ; and there* 
fore the cauie, therein alledged by the.bHhop, was 
** not fufiicient for him to refufe the clerk. That the 
^Sfame r^oning might be applied to the fecond plea, 
** the pofiible abufe of fuch a bond, viz. that he 
** would have acquired and had undue iniluehce, 
*‘ power, and controul over the clerk if he had admit* 
** ted him : fo ’alfo as to the unhtnefs of the clerk. 
“ But, in order for the courts to interfere, the undue 
** influence muft have happened } it muft then be fpe* 
** cifled and alledged in the plea, in order for the 
** court of juflice to interfere: the unfitnefs, in like 
** manner, muft be fpecified and alledged in order to 
*< be proved. But the bond, in ^ prefent cafe, was 
** unattended with any fuch circumftance ; and there- 
** fore ndther any undue influence or unfitnefs was 
fpecified in the fecond plea, to have attended the 
** prefentadon : confequently, the caufe here alledged 
** was not fufficient for the bifliop to refufe the clerk. 

o 

** And, as to the propriety of fpecifying the unfit- 
** nets, it might be obferved that the judgment of the 
bifhop was fubjeft to review ; he cannot refiile ad 
** libitum ; he muft aflign his caufe of refiifal : fmr 
** every fad of unfitnefs may be queftioned and tried 
** in a temporal court, except literature ; and that is 
“ fubjed to the review of the metropolitan. Upon 
the whole, there was no fad alledged in the plead- 
** ings oi illegal ufe in giving the bond, or of undue 
** influence or unfitnefs in the clerk to be admitted, 
« ^c. befides ^the mere naked giving of the bond : 
** wherefore it was hoped the judgment of the court of 

king's 



THU XXL Advn^au Cb, iL $ 

** king’s bench would be affirmed *’* — Aha heaihig 
counfel on this cafe feveral quefikms were put to the 
judges, feren of whom were of opinion that thebmid 
was good and valid and the e^th (Mr. Baron 
that it was illegal. 

After the judges had thus delivered fhdr opinions a 
debate and divifion of the houfe enfued when there 
appearing to be, for reverfin^^e judgment nineteen 
and againft.it eighteen, it was ordered and adjudged 30th May 
that the judgment given in the court of king’s bench^ 
affirming a judgment given in the court of common 
pleas fhould be reyerfed. 

§ 77. In confequence of this determination, general 
bonds of refignadon muff now be deemed ill^l and 
Void. But the courts of law do not feem difpofed to 
condemn bonds of refignation unlefs they are ezadly 
limilar to that winch was held unlawful in t^^e above 
cafe } for, in a fubfequent cafe, the court of king’s 
bench held, that a bond, by which a clerk Qisdl only 
bind himfelf to the performance of thofe duties, which 
the rules of law and the principles of morality require^ 
is valid, and will be enforced* 


§ 78; A bond was given by a clerk to a patron^ to v. 

refide on the living, or to refign if he did not return ^e^Rep. 
after notice j and a}fo not to commit wafte on the par* 7 ^* 

Ibnage. 

In an aSion of debt on this bond, the qusfiion was^ 
whether it was y^ or ^t. 

Von. HI. S Lori 



5* Title XXL Advow/on. Ch. ii. § 78. 

Lc»rd Kenyoriy-^^* I cAnnot bring myfelf to entertain 
“ a doubt on this cafe. It has been argued, that the 
“.patron's right of prefentation is a mere truft : it is 
fo^ to fonae purpofes, but not to all. It is a truft 
“ coupled with an intereft : for it is a fubjedt of con- 
“ veyance for a valuable confideration, which is not 
“ the cafe with Jv naked truft. As foon as the de- 
“ fendant was prefented to the living, he was bound 
“ to take upon himfe]^ all the duties of an incum- 
“ bent ; to refide on the living, to take upon him the 
“ cure of fouls, and to keep the houfc in proper 
“ repair. Now, this bond was entered into for the 
“ purpofe of fecuring a performance of all thofe 
“ duties; which, by, law and without the bond, he 
“ was bound to difeharge. I avoid faying any thing 
“ refpefting the cafe of the biihop of London v. Fytcbe; 
“ when that queftion comes again before the Houfe of 
“ Lords, they will, I have no doubt, review the 
“ former decifion, if it fhould become neceflary. It 
“ is fufficient for me, in deciding the prefent cafe, to 
“ fay that it cannot be governed by that. For here 
“ the plaintiff does not call for the refignation of the 
“ incumbent, but merely for a performance of thofe 
duties ; which, in morality, religion, and law, he 
“ ought to do. I am, therefore, clearly of opinion, 
“ that a bond for the performance of thefe duties is 
“ not illegal.” 

Butter J. — “ I cannot find any immorality or ille- 
“ gality in this bond. It is the duty of an incumbent 
** to refide on his Hving, and to be regular in the dif- 
“ charge of his duty. Now, this bond requires 
I ‘‘ nothing 
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nothing more : it only requires him to do what the 

law would have compelled him to do without it. 

Gro/e J. — Declared himfelf of the famh opinion* 

Judgment for the plaintiff. 

§ 79. In a fubfequent cafe, where a clerk had given 
a bond to the patron on his prefentation, on condition 
to refide on the living, and to reiign if the patron’s 
fon became capable and delirous of taking the living, 
and alfo to keep the rectory houfc and chancel in re- 
pair ; the court of king’s bench, in an a^on of debt 
on this bond, underftanding that it was intended to 
carry the cafe up to the Houfe of Lords, gave judg- 
ment for the plaintiff, without any argument. They 
faid that, as this was not precifely Klmilar to the cafe of 
the bilhop of London v. Fyiche^ they were bound by 
ihe effablilhed feries of precedents. 

It does not appear, that this cafe was ever carried to 
the Houfe of Lords. 
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TITLE XXn. 

tithes 


^ 1 . Origin and Nature of Tithes. 

4. Dmerent Kinds. 

17. Of *tahat Things Predial 
Tithes are due. 

40. Agi/lment. 

45. Hempt F/aXf &c. 

50. Gardens. 

53* Of *what Things mixed 
Tithes are due. 

56. Of what 7 'hings Perfonal 
Tithes are due. 

c8. What Things are not tithe- 
able, 

64. To whom Tithes are due. 

Of ReHorial and Vicarial 
Tithes. 


§ 72, Of Lay Impropriations. 

78. Long Pq/fefion of a Portion 
of Tithes gives a Title. 

80. Of Exemptions from Tithes. 

81- Prefcription De non deci- 
mandi. 

90. Whether good againfl a Lay 
Impropriator. 

95 Non-payment will fupport a 
Claim to a Portion of 
Tithes. 

98. Prefcription De modo deci- 
mandi. 

10 1. Real Compqfition* 

106. Indofurs Ads. 


Seflion i. 


Origin and 
Nature of 
I'itbes. 


TAURiNG the firft ages of Chriftianity, the clergy 
were fupported by the voluntary offerings of their 
flocks; but, this being a precarious fubiiflence, the 
eccleflaitics in every country in Europe^ in imitation 
of the yewijh law, claimed, and, in the courfe of 
time, eftablilhed, a right to the tenth part of the profits 
of lands; -which right appears to have been fully 


* Nothing more than a general outline of the law rcrpe£ltng 
tithea » here attempted j and that only as far as relates to lay im« 
propriators. 
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admitted m England, before the Efortnan ooiiqueft, 
and acquired the n^e of dthe from the Saxen word 
tenth. 

§ 2. Tithes may be defcribed to be the tenth part 
of the produce of lands, the ftdck upon lands, and 
the perfonal induftry of the inhabi^ts. They were, 
originally, a mere eccledailical revenue, ecclefiaftical 
perfons only having a capacity to take them, and 
eccleliaftical courts only having cognizance of them. 

They were not confidered as any fecular duty, or as 
ilTuing out of land, but in refpeft to the perfons of the 
laity, in return for the benefit they derived from the 
miniftry :md care of their fpiritual pallors. 

§ 3. Tithes, in their elTence, have nothing fublbn* 
tial or permanent ; they confill merely in jure, and 
are only a right. An ellate in tithes is no more than 
a title to a lhare or portion of the produce of |fae land, 
after it fhall have been fe^arated from the general mafs } 
befoi'e feverance, it is wholly uncertain what the amount 
of that lhare or portion may be : nay, its very exifl- 
ence is precarious ; this, like its quality, depending 
upon the accidents of climate, feafon, foil, cultivation, 
and the will and caprice of the feveral owners and pof. 
feflbrs. If the ground be not fown, if the farm be not 
flocked, if the fruits be not gathered, no tithe can 
poflibly arife *, for tithe is payable not in sefpefl of the 
land, but of the perfpn. It is not an ellate in the Cro. Ellz 
land, but a right to a determinate proportion of the 
fruits, with all the induftry and *expence that have 
been beftowed in bringing them forward and colledfc. 

E3 ing 
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iag then). Tithes, then, not an ohjed: of the 
fenfes ; they are neither vifible nor tangible ; their 
produce, indeed, may be feen and felt, but they exift 
only, in contemplation of law : it follows, therefore, 
that they are incorporeal ; for the law afcribes cor- 
poriety only to thofe* objeds, which are fubftantial And 
permanent. 


Different 

Kinds. 


S 4. Tithes are of three kinds j predial, mixed, and 
perfonal. 


Gwill. 356. Predial tithes are fuch, as arife merely and immedi- 
ately from the vegetable produce of the land ; becaufe, 
a piece of land or ground being called in law pradiutn, 
whether it be arable,* meadow, or pafture, the fruit or 
produce thereof is called predial. Nor is any allow- 
ance made in this refpeft for the trouble and expence 
of railing any fpecies of vegetable which yields profit. 


Sear v. Trin. 
Coll. Gwill. 
1445. 


§ 5. The profit of keeping and depalluring cattle, 
which is ufually called Agijlvient or Pajlurage Tithe^ is 
a predial tithe ; becaufe it arifes immediately from the 
land. This was formerly doubted, but is now fully 
efiablilhed by a determination of the court of ex- 
chequer. 


I 6 . Mixed tithes are thofe which arife not immedi- 
ately from the profit of the land, but from the produce 
and increafe of animals nourifhed by the land, in which 
they difier from agifiment tithe } which is paid, not for 
the increafe or improvement of the animal agifted, but 
for the grafs eaten by it, and is proportioned to the 

value 
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value of the grafs, not to the value of the iflaprove- 
inent of the animal. 

§ 7. Perfonal tithes are the profits whiph arife ‘from 
the labour and induftry of man employing himfelf in 
fome perfonal trade or employment, being the tenth of 
the clear profits after deducing all expences. 

§ 8. Again, tithes are divided into great and fmalL 
Where the tithe of a thing is magnus ecclejia proventust 
it is reckoned among the great tithes ; but, where it is 
parvus ecclejia provenUts^ it is confidered as a fmall 

tithe. 

§ g. The tithes of corn, hay, and wood, are called 
Great Tithes, becaufe they are in general of much 
greater value than any other fpecies of thhe : and the 
predial tithes of other lefs valuable vegetables, together 
with mixed and perfonal tithes, are called Small 
Tithes. 

§ 10. Formerly, it was doubtful, whether the dif- 
tindion between great and fmall tithes, arofe from the 
nature of the vegetable, or from the quantity of it, in 
any particular parifh. But it is now fettled, that the 
quantity of any particular vegetable raifed in a parifli, 
cannot alter the nature of the tithe : for, in that cafe, 
corn and hay might in fome parilhes be « fmall tithe. 
And, in conformity to this principle,* Lord Hardwicke 
determined, that the tithe of potatoes, although fown 
in great quantities in common fields, was a fmall 
tithe, 

E4 
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$ m . This doEfcrine has been confirmed by a deter> 
ininad(m of Lord Keeper Henley ^ who held, that tithes 
by law denominated, and adjudged to be, great 
or ihiall, according to Ihe nature of the vegetable, 
and not from the mode of cultivationj or the ufe to 
aidiich it was s^died*. 


§ 12. The tkhes of all thofe vegetables, which have 
lately been introduced into England^ fuch as hops, 
madder, and woad, are deemed to be fmall tithes. 

5 13. Predial tithes, confuting of the immediate 
produce of the land, are due of common right; it 
being a principle of the common law, that all lands 
ought 'to pay tithes. But mixed and perfonal tithes 
are only dpe by cuftom : and, therefore, where they 
have not been ufually paid, they are not denumdable. 

§ 14. Formerly, it was held, fhat tithes were only 
payable of fuch things as yield an annual increafe : but 
this rule has been deviated from, in the cafe of fome 
vegetables, which produce a crop only every fecond 
or third year ; and in the cafe of underwood or cop« 
pice, which is only cut once in leven or ten years. 

§ 15. It was a}fo formerly held, that tithe was only 
due once in the fame year ; but it has been held in 
two modem..cares, that, if divers crops are grown on 
the fame land in<^e fame year, tithe is payable of each 
crop. 


s & 
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§ 1 6. It has alfo been eftabliihed in many inibmces, 
that no tithe is due of that which produces another * GwHL j 4 i. 
titheable fubftance ; but this rule has alfo been deviated 
from in feveral cafes. 

' § 17. WithreTpeA to predial dthes» it is a general Of what 

rule, ^od guicqmd oritur ex pradio, decimee ejufdem 

funt preediales : and, of thefe predial tilings, fome are »>■' 

_ 11 *1- Gwill-4*9« 

fruSlus naturalesy which grow naturally without the 

induftry or labour of man, as grafs, fruit, herbs, bfe. : 

and others are JruSlus artificiaUs, vel induftrialeSf to 

the growth of which induftry and labour are requifite, 

as com, ; and the tithes of thefe are called decinue 

provenientesf and decimee fixee^ becaufe they arife ex 

fru£libus Jltrpis in terrd jixa. 


§ 18. Com is a predial great tithe, of which the 
tenth ftiock, cock, or ftieaf, is due to the redor, unlefs 
where the cuftom of the place is otherwife. 


§ 19. Tithe is not due from the takings of com, 
involuntarily fcattered ; but, where the takings arc of 
great value, or if they are left on the land covinoufly, 
tithe lhall be paid for them. 


I Inft. 651. 
Gwill. 477. 
562. 12 Mod. 
* 35 - 


§ 20. It is laid down, that no tithe is payable for 
Ihibble; ift, Becaufe the corn is titheaWe, which is Gwill. 477.. 
the principal, and the ftubble is of no value*: 2d, Be- 
caufe, in the cale of ftubble, there is bo fecond re- 
newing. And, in a fubfequent cafe, it was held, that Id. 1438. 
ftubSIPhfed partly for fodder and partly for manure, 
was not titheable, the whole of it being ufed in buf- 

bandry; 
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bandry ; which was not the cafe of a farmer, leaving 
an unufual quantity of ftubble in order to make a 
^audulent profit of it. 

§ 21. Every other fpecies of grain, fuch as beans, 
peas, cultivated for fale, are titheable ; and, whether 
they are fet, drfiled, fown, or planted in rows in a 
garden-like manner, they are fmall tithes : and the 
ufe of a plough infiead of a fpade, after a new im- 
provement, makes no difference. But, in other cafes, 
peas and beans have been confidered as a great tithe. 

§ 22. Tares and vetches are titheable, unlefs they 
are cut green, and given as food to milch kine, and 
horfes employed in hufbandry. 

§ 23. Hay is fubjedl to the payment of tithe, not- 
withftanding beads of the plough or pail, or Iheep are 
fed therewith. And it was formerly held, that a right 
to tithe of hay accrues upoii the mowing of the grafs ; 
and that the fubfequent application of it, either while 
it was in grafs, or after it was made into hay, to feed- 
ing bealls of the plough or pail, did not take away the 
right to tithe. 

§ 24. In a fubfequent cafe, however, it is laid down, 
that if a perfon cuts grafs, and, while it is in the 
fwarthe, carries it and feeds his plough cattle there- 
with, not having fufficient fuftei^ance for them other- 
wife, tithe is not due thereof. 


S 25* 
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§ 25. la % much later cafe, the court of exchequer Hayes t. 
(eemed to be of opinion that tithe is not due of vctchw g^IL 679, 
or clover, cut green and given to cattle ufed in huf*' Vide Id. 
bandiy. And the law is fo clear, that grafs newly cut 
and eaten by agricultural cattle^ is not titheable ; that Cdlyer t. 

^ ^ * T j r 

in a recent cafe, the bill as to this point, was difmifled AXr.'^Si* 
with coils. 

§ 26. It is laid down in feveral cides, that tithe is 
not due of aftermath ; becaufe tithe can only be due 
once in the fame year from the fame ground ; but, in 
33 Cha. 2. the court of exchequer was of opinion, 
that of common right tithes of aftermath, or of the Gwill. 531. 
after crop of gmfs mowed, there bging no prefcription 
or cuftom againft or in difcharge of the fame, ought to 
be paid. And Do£lor Burn fays, that the modern de- 
terminations have been, that the aftermath of mea- 
dows is part of the increafe of the fame year, and con- 
fequently titheable. 

§ 27. Clover, faintfoin, and rye grafs, being con- 53 °' 
fidered as a fpecies of hay, are titheable ; and a fecond Id. 584. 
crop of clover is titheable, as well as the firft : this Wallis t. 
fpecies of hay belongs to the perfon entitled to the Sjm.R.ess. 
tithe of common hay, and is therefore a great tithe. 755* 

§ 28. By the ftatute 45 Edw. 3. c. 3. it was enafled, Gwill. 3, 4, 5. 
that great wood of the age of ao, 30, or -40 years, 
or upwards, ihould not be titheable ; tut that /ylva 
eadua or underwood ihould be titheable. 


Lord 
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« 

Lord Coke^ . after ftating this ad, fays that two 
doubts arole on its conilrudion : firft, what ihould be 
^d great, woodj fecondly, of what age the fame 
Ihould be, becaufe it is parcel of the inheritance, and 
that the word ^ejft fignifies fuch wood, as hath been 
or is, dther by the conunon law or cuftom of the 
country, timber ; for this ad extends not to other 
woods, that have not been or will not ferve for timber, 
though they be of the greatnefs of timber. 

Idem. § 29. All trees, which ferve for the reparation of 

houfes, mills, cottages, ^c. fuch as oak, aih, and elm, 
are deemed timber within this ad : fo is beech, horn* 
beech, and hom-bgam, where ufed for building, con- 
trary to the opinion of Plewden 470. which the court, 
upon deliberate advice held not to be law. 

Idem. § 30. As to the fecond doubt, of what age thofe 

timber trees, whereof no tithes ihould be had, mull 
be, the ftatute refolves this doubt in thefe words-— 
Great wood of the age of 20 years or upwards — which 
point was alfo declaratory of the comment law, 

S 31. Tithe is, in general, due of beech, birch, 
hazel, willow, fallow, alder, maple, and whitethorn 
trees, and of all fruit-trees of whatfoever age they are ; 
becaufe the wood of thefe trees is not ufually employed 
as timber*. 3ut, if any of thefe trees have been ufed 
as timber, they are not titbeable, 

Walton V. § 32. In a cife, where tithe was demanded of beech 

Tryon,Gwtll. twcnty ycars growth. Lord HardivUke faid, 

this 
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this dq>ended on the queftion of fad, whether beech 
was timber by the cuftom of the country : and bi$» 

Lordflup faid, that the iifue fhould be whether, by the 
cuftom, beech growing within t)te pariih of M. are, and 
have ufed to be, deemed timber. 

§ 33. It is ftud by Lord Coke^ that ho tithes fhall be 2 Inft. 651. 
paid of fylvacadua, employed in hedging, or for fuel, 5 <S§ ** 

or for maintenance of the plough or pail. 


$ 34. In a fubfequent cafe, it was determined, that, Croucher v. 
where a perfon cut down underwood for the purpofe GwIu!i 576. 
of fencing his own com, it was not dtheable. But a 
cuftom, that underwood cut and nfed for fencing of 
com, generally, whereof tithes are payable, and not 
fold or ptherwife difpofed of, fhould be difcharged 
from the payment of tithes, was held void. 

S 35. This dodrine has been contradided in the 
following cafe. 

In a bill for tithes of wood, the defendant faid, he 
felled yearly, at ten years growth, five acres of wood, 
worth twenty-five fhillings an acre ; which he ufed in 
amending his hedges, and upon his land, and fo was 
of no profit to him. — ^Decreed to account. 

§ 36. Tithe is not due of fylva cadua^ ufed in mak* Anon, 
ing or repairing carts or ploughs, to be employed in 
hufbandry, in the pariih, wherein the wood grew ; 

becaufe, by the ufe of carts and ploughs, the tithes of 
other things are increafed. 


Smith V, 
Williams# 
Gwill. 6oSo 
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S 37. EP the tithe of hops and the tithe of wood are 
.both due to the fame perfon, tithe is not due of fylva 
cadua, ufed . in poling- the hops ; becaufe the tithe of 
the hops is increafed by the ufe of the poles. 

§ 38. By the common law, tithe is payable of wood 
employed in the houfe for fuel ; but there may be a 
cuftom, that it is not titheable. 

§ 39. Where trees are confidered as timber, either 
by common law or by cuftom, no tithes are to be paid 
of the lops or tops of fuch trees, for whatever ufe they 
are cut; with this exception, that is, in certain pe- 
culiar cafes, where a fraud is actually attempted upon 
the parfon ; or from necelfity to avoid fraud. 

§ 40. The profits, arifing from agilbnent or paf- 
turage of cattle, are titheable of common right ; be- 
caufe ‘the grafs that is eaten is titheable, and mull have 
paid tithe, if cut when full grown. And, in a modern 
cafe, it was determined that agifiment was a fmall 
tithe. 

§ 41. This kind of tithe, however, is payable only 
for dry or barren cattle, that otherwife yield no profit 
to the parfon, and not for cattle which are kept for the 
plough or pail in the fame parilh ; becaufe the parfon 
has tithe for them in another way. 

§ 42. Agiftmcnt tithe is not payable for horfes kept 
for hufbandry, « faddle-horfes, coach-horfes, or other 
horfes ufed merely for pleafure. But, where coach- 
horfes were ufed in carrying coals and manure* into 

another 
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another parifh, an agiftment tithe wa$ held to be pay- 
able for them. 

§ 43. Meadow grounds, which have paid tithe of 
hay, are not afterwards liable to an agiftment tithe. 

§ 44. Agiftment tithe is payable by the occupier of 
the ground, not by the owner of the cattle : and, as 
this tithe cannot be taken in kind, the perfon entitled 
to it can only receive what it is valued at, according 
to the price paid for the keeping of different beafts. 

§ 45. Hemp and flax are titheable ; but, to encou- 
rage the growth of thefe articles, if is enafted by the 
ftat. 1 1 and 12 Wm. III. c. 16. that every perfon, who 
(hall fow any hemp or flax, lhall pay to the parfon, 
vicar, or impropriator, yearly the fum of 5 s. and no 
more for each acre of hemp and flax fo fown, before 
the fame be carried off the ground. 

§ 46. Madder is alfo titheable by ftatute, in the fame 
manner as hemp and flax. 

§ 47. Hops are titheable, and accounted among 
fmall tithes. The tenth of this article is to be paid 
after they are picked, and before .they are dried. 

§ 48. Turnips are fubjefl: to tithe when fevered, 
though there be more crops than one in the year. 
And, in a bill for tithe of turnips, the. defendant in- 
fifted, that no tithe was due for turnips, fown after 
corn the fame year ; and that he ought not to pay tithe 

for 
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Waites. S4«— 55» 

£>r any crop or profit of arable land the fame year that 
the parfon received tithe-com from the frme ground : 
but the tithe was decreed. 

5 49* An agiftment tithe is alfo due for turnips, 
fown after corn, and not fevered, but eaten by un- 
profitable cattle i though it vras urged to be an im- 
provement of the landj and that the parfon had the 
benefit of it in the next year. 

$ 50. Ail garden herbs and plants, fuch as parlley, 
fage, cabbage, are titheable ; and the fame is a fmall 
tithe ; but, molt commonly, a certain fum of money 
is payable in lieu of tithes of gardens, either by cuftom, 
or by agreement with the vicar. 

551. All fruit of trees are predial tithes, to be 'paid 
when they are gathered. If they are llolen, the parfon 

c 

as well as the owner lhaU bear the lofs ; but, if the 
owner fuffer a llranger to take his fruit, the tithe lhall 
be anfwered. 

§ 52, A claim was made, in the year 1780, by the 
vicar of Ken/ington, to the tithe of hot-houfe plants. 
The court of exchequer was of opinion that they were 
titheable ; but the cafe went of on another point. It 
has, however, been determined by the fame court 
in a fubfequent cafe, that hot-houfe plants are not 
titheable. 


Of what 
Things mixed 
Tithes arc 
due. 


§ 53. Mixed tithes confift, firft of the tenth of the 
young of cattle bred in the parilh; fuch as calves^ 

lambs. 
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iambs, kids, pigs, Ssfc. And the time of paymeftt of j 467. 
this tithe is, when the animals are weaned, and able 
to live without the dam ; unlefs the cuftom of the 
place be otherwife, 

§ 54i The wool of Iheep and Iambs is another mked 
tithe : it is de jure due at the time it is clipped ; but, 
by prefcription, it may be fet out altogether at another 
timev 

§ 55. Milk and cheefe are titheable; but, where 3 Burn 476. 
tithe-milk is paid in kind, no tlthe-cheefe is due ; and, 
where tithe cheefe is paid in kind, no tithe-milk is 
due. 


§ 55, By the ftatute 2 and 3 Edw. 6. C. 13. it is Of what 
enafted, that every perfon exercifing merchandize, fonaixiaiM 
bargaining and felling, clothing, handicraft or other due. 
art or faculty, who had within 40 years precedipg paid 
perfonal ti^es, fhould pay the tenth part of his clear 
gains, after'deduding all charges and expences, except 
day-labourers. 

§ 57. It was formerly held that, in confequence of GwIH. 430. 
this ftatute, the fees of a law'yer, phyfician, attorney, 

Sfi’r. and a man’s *falary, were titheable. But it was 
fettled, that perfonal tithes were only payable per juf- 
tum pojfeffhrem : and, therefore, tithes were jiot to be 
paid of a harlot’s hire, or of gains made by robbery, 
or other illegal courfes. 


Dr. 


Vot. HI. 
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Dn Bum obterves, that perfonal tithes are now 
fcarce any- where paid> unlefs for mills, and hlh caught 
•at fea. 

§ 58. There are feveral things which are not tithe- 
able by common right, though, in fome places, they 
may be titheable by cuftom. 

§ 59. No tithes are payable for quarries of ftone or 
flate, nor for mines of tin, lead, coal, lime, chalk, mark, 
or the like : for thefe are of the fubftance of the earth, 
and are not an annual produce. 

Co. Houfes are not titheable at common law, for the 

r 

fame reafon ; but, by cuftom, tithe is in fome towns- 
payable for houfes, in a proportion to the rent referred 
for them. And, in the city of London^ tithes are pay- 
able for houfes by aft of parliament. 

§ 61. By the ftatute 2 and 3 Ednv. 6 . c. 13. all 
^barren heath and wafte ground, which ftiall be im- 
proved and converted into arable, or meadow, fliall 
not pay tithes, ■ for feven years after fueh improvement. 

§ 62. Foreft land is not titheable, provided it is in 
the hands of the king, or of his* leffee ; but, if the 
foreft be difaftbrefted, and be within any pariih, then 
it becoHKS titheable. 

§ 63. No tithe is due at common law for animals 
that are /era nutura, fuch as deer, rabbits, (sc. ) but,. 

by 
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by the cuftom of many places, fqme animals of this Gwm. 427. 
kind are tithejfljlci 

§ 64. It is faid by Lord Coke, that, before the conn- To whom 
cil of Laterariy which was held in the year \ 1 80, every due. '* 
perfon was at liberty to pay his ‘tithes to whatfoever 
church or monaftery he pleafedi or, he might pay 
them into the hands of the bifliop, ’who diftributed the 
revenues of his church among his diocefan clergy. 

But, when diocefcs were divided into parifhes, the 
tithes of each pariih were allotted to its own particular 
minifter or re£tor : firft, by common confent, or the 
appointment of the lord of each manor, and afterwards 
by the law. 

§ 65. Where a perfon has any part of the tithes Dyer, 84 
^^rithin the parifh of another perfon, this is called a /or- * 
tion of tithes : and thefe portions are fuppofed to be 
prior to the council of Lateran, when it was lawful for 
every one to diftribute his tithes, or any portion there- 
of, to whatever church he pleafed. And a portion of r ,5, 
tithes did not become extinft, by veiling in the fame 
hands with the redlory. 

§ 66. When the praftice of appropriating advowfons of Teflorlal 
to monalteries was introduced, the monks tifually de- /“-aoal 
puted one of their own body to perform divine fervice , 60. 

in thofe parilhes of which the fociety was reftor, who 
was called the vicar ; but, by feveral llatutes, it was 
. ordained that fuch vicar fhould be a fecular prielf, and 
fulHciently endowed, at the difcretioi\ of the ordinary. 

The endowments were ufually of the linaU tithes, the 

F 2 greater 
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greater or predial tithes being ftill referved for thdr 
own nfe ; from whence arofe a divifion of tithes into 
rectorial and vicarial. 

§ 67. The re£tor or parfon xiy^primA fdcie, entitled 
to all the tithes of the parifli t and, therefore, pay- 
ment of the tithes to the parfon is a fufficient difcharge 
« 

againft the vicar ; becaufe all tithes of common right 
belong to the parfon, and the vicarage is derived out 
of the parfonage ; fo that no tithes belong de jure to 
the vicar, but only on an endowment, or by prefcrip- 
tion, which ought to be Ihewn ex pat-te of the vicar. 
And the court cannot intend it : for the vicarage is a 
diminution or impairing of the parfonage, of which the 
court w'ill not take notice, unlefs the parties Ihew it. 

§ 68 . Where the vicar produces art endowment, 
C^lli”i*526. fituation of the parties is reverfed ; the pritiid 

facie title, to the extent of that endowment, is in fe- 
vour of the vicar ; and, if the reftor would claim any 
of the articles, comprehended within the terms of it, 
the onus probandi is thrown upon him. In fuch cafe, 
it is incumbent on the reftor to give fuch clear arid 
cogent evidence of an ufage in the parilh in his favour, 
with refpefl: to the articles he would infill upon, as 
lhall narrow the terms of the endowment, and induce 
a prefumption, that the parties interefted in the tithes 
had com^ to a new agreement % that fome dififerent ar- 
rangement had been made with refpe£l to the difiribii- 
tion of the tithes, between the date of the endowment 
and the difabling fiatute of queen Elizabeth. 


Grcnc V. 
Aiitiin, 
Gwill 126. 


Av^dry v. 

o n u- 


§ 69. It 
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§ 69. It has been determined, that, if a vicar hath 
for a long time ufed to take particular tithes or profits, 
h^ lhall not Ipfe them, becaufe the original endowment 
is produced, and they arc not there. For, as every 
bifliop had an indifputable right to* augment vicarages, 
as there was occafion, and this, whether fuch right 
Wfis referved in the endowment or ‘not, the law will 
therefore prefutne, that this addition lyas qiade by way 
of ^ugmentatipUf 

§ 70. The Ibfs of the original endowment is fup- 
plipd by prefcription ; that js, if the vicar hath enjoyed 
any particular tithe for a long time, the law will pre- 
fume that he was legally endowed with it ; for the 
fame reafon, that it prpfumes fome tithes might have 
been added by way of augmentation which were not in 
the original endowment. 

S 71. Where lands do not fie within any parSh, the 
tithes thereof are payable to the king. 

§ 72. When the monafieries were diffolycd, the 
appropriation of the feveral benefices which belonged 
to the religious houfes, would, by the rules of tfie 
common law, have all become difappropriatcd, had 
not a chufe been inferred in all the ftatutes, by which 
the raonafieries were given to the crown, to veil fucfi 
appropriated tithes in the king, in as ample a manner 
as the monalleries held the fame at the time of their 
di^olution. 
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§ 73. All thefe appropriated tithes were granted by 
the crown to lay perfons, who are called Lay Impro^ 
friatorst and who have the fame rights refpefting fuch' 
tithes, as if they were really redtors of the different 
parilhes from which fuch tithes are payable. 

§ 74. Where a portion of tithes was veiled in the 
crown, and afterwards granted to a layman, he ac- 
quired the fame right to it as the fpiritual perfon in 
whom it was formerly veiled had. 

§ 75. By the llatute 32 Hen. 8. c. 7. f. 7. it is en- 
a£led, that all perfons having tithes thus veiled in them, 
fhall have the fame remedies for the recovery thereof 
I Inft. 159 a. as for lands and tenements. And Lord Coke fays, 
that tithes in the hands of laynien are temporal inheri- 
tances, and lhall be accounted affets} hufbands ihall 
be tentmts by the cuitefy, and wives endowed of them, 
and lhall have other incidents belonging to temporal 
inheritances. 

Bnnb. R. ' S 7 ^* -A- lay redlor is now entitled to tithes of com- 
mon right, as fully as a fpiritual redlor. And it is 
fufficient for him, where he fles a bill for tithes, to 
fel forth that he is feued of the impropriate redory : 
and, if Ite makes out his title to that, it will be fuffi- 
cient, without bringing proof of his having received 
tithes. 

§ 77. A perfon may have an ellate in fee, in tjul, 
fpr life, pr years, in tithes, whiph may be aliened, 

pharged. 



Title XXII. Tithes. § 77^-7-79. 

charged, or incumbered, in the fame manner as lands : 
fines may be levied of them, and recoveries fuffered; 
nnd they are within the ftatute of ufes. 

§ 78. The pofleflion of a portion of tithes fevered 
£rom a redory for 250 years, is a fufficient title ; as a 
court would, infuch cafe, prefume a* conveyance. 

§ 79. An adlionwas brought to recover a depofit 
made by the plaintiff upon his bidding for the manor 
of Elham^ and lands at Elham in Kenty of which 549 
acres were reprefented by the particular of fale, to be 
tithe- free, or rather, that the vendor was entitled to 
the tithes of thofe lands. 

An objeftion was made to the dtle of the vendor to 
the tithes, as to which the faQ:s were. The priory of 
Rochejler was entitled to a portion of the tithes of the 
lands fold. Hmry 8., in the 33d year of his' reign, 
granted them to the dean and chapter of Rochejier^ 
but they never had pofTeflion of them ; nor had any 
tithe ever been paid of the lands m quellipn, except a 
modus of -20 s. to the viear. 

The manor of Elham efcheated to the crown in 
41 Edw. 3., and was granted by Rich. 2. to feoffees, 
in truft fpr St. Stephen’s chapel at W^minjlery where 
it reniained till the diffolution of colleges and chantries 
in I Edw. 6., who graiited it with all its rights and 
appurtenances to Lord Clinton. It was reconveyed to 
fhe crown the next year j and James jf granted it to , 

F 4 Sir 
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Sir Charles Herbert in fee, with all its rights and ap-s 
p^rtenances ; from whom it came to the vendor. 

On the part of the plaintiff, it was infilled, that here 
was no pretence cf -an exemption from paymeoit of 
tithes. I’hat the title to them was in the dean and* 
chapter of Rochejler ; and that, if a grant from them 
was to be prefumed, the tithes were not conveyed by 
later deeds, for want of exprefs words, and therefore 
were in the croKvn, or in the heirs of Sir Charles 
Herbert. 

On the part of the defendants, it was admitted, 
that this was not an exemption. But it was faid, that, 
from a pofleflion of 250 years, a conveyance from the 
dean and chapter of Rochejier prior to 13 Eliz. would 
be prefumed ; and that the general words were fufB* 
cient to convey the tithes as profits of the lands. 

Lord Kenyon, before whom the abftrafl: and all the 
opinions taken on both fides had been laid, faid : — 
“ All objeftions are admitted to be removed, except 
“ that which relates to the tithes. A court of equity, 
“ in thefe cafes, has a diferetion, which I, fitting here, 
cannot exercife, as I am bound to tell the jury, that 
“ the plaintiff cannot recover his depofit, if there' be 
a good title t< ■ thefe titlies j and on all the circum- 
fiances, 1 think there is fuch good title. Here is 
“ poffeffion of them for 250 years. Who can diilurb 
the tide ? The reftor cannot. Thefe tithes have 

fi- ‘ ' 

“ been fevered from the reftory ever fince the con^ 
« quell, If thefe tithes hijd been part of the reftorial 

“ ti^he^ 
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tithes, no time would have barred the reftor. 

** Where is there any other right ? The dean and' 

“ chapter of Rocbejier might before the 13 Eli%. have 

alienated them. I am very clear that, on a poflef- 
“ fion of two centuries and a half, I muft tell the 
** jury, that they fhould prefume any conveyance from 
“ the dean and chapter.^’ 

Mr. Law then fuggefted, that there were no words, 
of conveyance of the tithes. 

Lord Kenyon : — I think the tithes do pafs. The 
“ vendor will now convey as you pleafe, and in what 
“ form of words you pleafe. I think I ihould exer- 
“ cife my difcretion in a court of equity, in the fame 
“ way } do my difcretion here, where I am bound by 
“ ftrifl; law, and muft tell the jury, that there is a 
“ good title. Such a length of poffeliion is a p^Jitive 

prefcriptieny as they fay in the civil law. The church 
“ of Rocbejier never had the tithes, as of common 
“ law right. I muft tell the jury that it is a good 
“ title, and that the plaintiff cannot recover.” 

The plaintiff was nonfuited. 

§ 80. Lands may be exempted from the payment of of Exempt 
tithes in various ways : fuch exemptions however arife 
not from any natural or inherent quality in the land, 
but from collateral reafons. 

§ 81. The ffrft ^d of exonption from tithe, i$ PrefcriptionT 
qflled a prefcription de non decimandoy which is a claim 

tq 
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to be entirely difcharged from tithes, and to pay no 
compenfadon for them; and may be a privilege an* 
nexed, either to the perfons holding lands, tn: to the 
lands tbemfelves. 

§ 8*. The king, who is faid to be perfona mixtat 
being capable of liatdng tithes, may prefcribe to be 
difcharged from the payment of tithes. For the rule 
is, that thofe, who are capable of having tithes, may 
be difcharged from the payment of them : therefore 
lands, lying within" a foreft, and in the hands of the 
king, do not pay tithes, ahhough they are within a 
parifh ; but this privilege extends only to the king’s 
lefTee, «nd npt to his feoffee. 

§ 83. Spiritual perfons, or corporations being capa-r 
ble of having tithes in pernancy, may prefcribe to be 
difcharged generally ; fo that no tithe (hall be paid of 
their Own lands, nor any recompence for them. Be- 
fides, it is a maxim of law, that ecclefia decitnas non 
folvit ecclefia; and a fpiritual perfon may prefcribe de 
non decimando for himfelf, his farmers, and tenants, 
and alfp for his copyholders : for, by this means, it is 
to be prefumed, that the bilhop has greater fines and 
rents, 

§ 84, The reftor of a parilh is not liable to the 
payment of tithes to the vicar, nor the vicar to the 
reftor : and a lay impropriator is alfo exempted from 
paying tithes to the vicar, out of the glebe, as long 
as he holds it in his own hands. But, upon the deatl^ 

of 
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of the redor, . vicar, or lay impropriator, his executor 
is liable to tithes of the growing crop. 

§ 85, A prefcription de non decimando may alfo be 
annexed to the lands, though in the poiTeflion of lay 
perfons ; but this can only arife from the following cir« 
cumftances. 

§ 86. By the canon law the orders of cillertians, 
knights templars, and hofpitallers, and alfo the pre^. 
monftratenfes, were exempted from the payment of 
tithes out of the lands, which they polTefTed prior to the 
year 1215. 

Upon the dilToIution of the abbies and monafteries 
by Henry 8., thefe exemptions from tithes would have 
fallen w'ith them ; and the lands would again have be- 
come titheable, had they not been fupported and up- 
held by the ftatute 31 Hen. 8.; by which it was 
enafted th^t the king, his heirs and fucceflbrs, and all 
other perfons, their heirs and aihgns, who ihall have 
any of the diffolved abbies, fhall enjoy them difcharged 
from payment of tithes, in as ample a manner as the 
abbots held and enjoyed the fame. 

§ 87. In confequence of this ftatute, if a man can 
fhew that his lands were formerly in the podellion of 
any of the privileged religious orders, and thereby, or Nalh ▼. , 
from any other caufe, exempted from the payment of Cro. kIiV- 
tithes, he may plead a prefcription </(? non decimando. 

§88. Where a perfon was tenant for life, under a 

" Meedt, in 

fettlement, of lands, which were fornierly part of the Scacc- iTsg. 

pofleflions t 
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poffeiHons of the ciflerdaii order, and by that means 
exempt from tithes while in the manurance of the 
owner : It was contended, that the tenant for life had 
not fuch a quantity of intereft, as would fupport that 
privilege ; that, to entitle the lands to that exemption, 
the perfon occupying them muft be the owner of tlie 
inheritance; he mult have the fame eftate in him, 
which the monaftery had. That, in the cafe of Wilfon 
V. Redman^ Hard. 174., the court held, that tenant 
fpr life or years was not within the ftatute ; but that 
tenant in tail, who had an eftate of inheritance, was 
difcharged quamdiu propriis manibus^ isfc. 

Lord Ch. Baron. — “ It is admitted in this cafe, that 
** a tenant in t^l is intitled to the exemption which 
“ is claimed ; but it is argued, that a tenant for life 
“ under a fettlement is not. It was faid, that the 
tenant muft hold the lands as the monaftery held 
“ them, elfe the privilege cannot attach. But it is im- 
poliible that the lands can now be holden precifely 
in the fame manner as they were holden by the mo- 
“ naftery ; the monaftery had them to them and their 
** fticceffors, but now a man has them to hun and his 
“ heirs. But a fee Ample may be divided into por- 
“ tions, into, different eftates for life, in tail, and re- 
** mainder in fee. Where will be the difficulty to fay, 
that the tenants of each portion lhall have the benefit 
“ as they fucceed ? The dafe of Wilfon v. Redman has 
“ been cited ; but, from an extra^ from the anfwer 
in tha.t cafe, which I have been furniihed with, the 
|>arties there appear to have had a fee fimple ; and 
therefore that not being a cafe in w^ch it was ne.. 

ceffary 
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*“ cefiary to decide the point, it cannot be confidered 
** of any authority. I confefs, I cannot fee any reafon 
** why a tenant for life fhould be excluded from thtf 
** benefit, any more than a tenant in tail, who, it is 
« agreed, is exempt : thefe feems to be no reafoii, 
why all the component parts of the Cftate Ihould 
•* not be exempt as they feverally come into pof- 
** feffion.” 

The court decreed unanimoufly, that the tenant for 
life was e^mpt, and difmiffed the bill as againft hini, 
•but without coils. 

§ 89 . Thefe are the only grounds, bn which a prfe- 
feription de Hon decimando can in general be founded ; 
for it has long been eftablilhed, that there can be no 
ptefeription de non decimando againft the church; with- 
out fhewing the reafon of it. And that the prefum{>* 
tion arifing from a conftant non-payment of.tithesj 
Will not be fufficient, unlefs the tenant can Ihew either 
that the lands were parcel of the polfefliQns of one of 
the privileged religious orders, or that a real compofi- 
tion had been made, by which the tithes were fe* 
leafed. 


§ go. It ap^ean aifo to have been formerly held, 
that a preferipdon de non decimando could not be 
j^eaded againft a lay impropriator without ihewing the 
ground of exenqidon; but this do^rinb has been 
doubted in finaetlaDdehi calest 
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S 91. A bill Was brought in the exchequer by a lay 
impropriator, for tithe of hay and. potatoes. The de- 
fence was, that no tithe had ever been paid for the 
land, nor any modus or conipofition. It was faid for 
the defendant that the reaibn, Why a layman Ihould 
not preferibe in »0» decimando^ was founded on prin^ 
ciples, which did not hold fince tithes were lay inhe- 
ritances. That how, from length of time and poffef- 
fion* there was the fame reafon to prefume a grant 
from the lay impropriator, in this cafe, as in cafes of 
other inheritances. That this was not ufed as a pre- 
feriptionj but as an evidence of right, and to include 
a prefumption of a grant. That, before laymen were 
capable of tithes, an exemption was not fufficient to 
arife from non-payment of tithes only, but fince, it is 
quite otherwife j and pofleffion in the hands of a lay* 
man is as good evidence of a right to tithes, as of any 
other right. 

The Lord Chief Baron was of opinion, that a lay- 
man could not preferibe in non decimando againft a lay 
impropriator, no more than againft a fpiritual one* 
That it had been faid that the llatute of Henry 8. 
which made tithes lay inheritances, had altered the cafej 
but that a prefeription from that time would not be 
good } and confequently that ftatute could not create 
a right by prefeription. That this doftrine was not iji- 
convenient ; for grants of tithca might be preferved.l^y 
inrollment, and therefore were not likely to be loft, if 
due care was taken of them* Tbai|tn of -parliament 
was attempted to remedy this by Sir Georgt Heathcotet 
about fifteen years before, which mifearried. 
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Baron Cartel was of the &me opinion. 

Baron Reynolds doubted. 

Baron Clarke faid, he knew no cafe, which deferved 
more coniideration: for, though the authorities againil 
fuch a prefcription were very great, yet the reafon of 
them grew weaker every day. Before the reformation, 
all tithes were ecclefiaftical ; and a layman could have 
tithes by way of difcharge only by the grant of patron, 
parfon, and ordinary. Since that, there were other 
Ways both of having tithes, and of being difcharged 
from them. Since tithes had been in the hands of lay 
impropriators, many perfons had purchafed difcharges 
for their particular lands ; yet, if thofe grants were 
loft by the common fate of things, thofe perfons muft 
lofe the benefit of their purchafes, and that muft often 
happen, though they were enrolled, or any other way 
was taken to prefervc them. Very few records of the 
church were extant ; and it would be very hard that 
time, which ftrengthens all other rights, ftiould weaken 
this. It feemed very extraordinary, that a layman Infra, 
might prefcribe, upon a prefumption of a grant, for a 
portion of tithes in the foil of another, even againft 
the retlor of the parifh ; and yet could not prefcribe 
for the tithes of his own lands, in the fame way. If, 
therefore, he Ihould concur in this opinion, it would 
be merely from the force of authority : for he thought 
that the reafon of the thing was ftrong againft it. He 
allowed that, in general, authorities ought to prevail 
in law } beca.afe great inconveniences and confufion 
would arife from overturning eftablifbed rules of pro- 

perty. 
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{Merty; But, in this i»rdcular cafe, .the kiconvenihncei 
and ConfuHon of property would be much greater, 
from purfuing thofe refohitions, than from overturning 
them. — Mr. yoddrell, from whofe notes this cafe was 
tak)^ by Mr. GwiltirA, fays he was informed^ that 
judgment was given for the plaitid^ 

$ 92. The plaintiff fued in the exchequer as lay 
impropriator of the parifh of L. for tithe of hay and 
agifliment. The defendant infifted, that, from tithes 
of hay never having been paid to the redtor, within 
memory, a conveyance of them to the landholder 
Ihould be prefumed. 

Lord Chief Baron Macdonald.-—§ ** The plaintiff 
having made oiit to hiihfelf a clear title as redtor, 
the defendant inflfts on exemption from payment of 
** hay and agiftment tithe on the ground of never 
having paid thefe tithes : from non-payment he 
“ wifhes the court to prefurile a grant or tonVeyarice 
“ of thefe tithes from the lay impropriator. It is 
“ clear, that, againft an eOclefiallical redtor, this de- 
fence could never be fetup in any fhape. Whether 
a lay impropriator Ihotild have the fame benefit, 
** was at fir ft doubted j but that point feems now at 
Vide Lord ** Three fiicceflive decifions upon it have fully 

Pctre T. tc eftablifhed, that there is no difference between a lay 
f Ajiftr, 945. « and an ecclefiaftical redlor." The court decreed an 
account. 

§ 93. Notvrithftanding the authority of this deter* 
mination the court of chancery has in the following 

cafe. 
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§94^ An eftate told by au^on, and f^aatf m Rorev. 
four acres of it were Hated in the pardculars d£ &le to 5 VcC /uii« 
be eacempt from the. tithe of hay. Ifwas obje£^, that 
this exemption was not afcertained by the abftraS. 

No tithe of hay had ever been taken, within the me- 
mory ti man ; nor had any thing been paid in lieu of 
it : and other tithes had been regularly taken, and the 
tithes of the parilh were all in lay hands. 

A bill was filed by the vendors to obtain a Ipedfie 
performance of the agreement, entered into by the 
defendant for the purchafe of the eflate. 

It was argued for the plaintiff, that a prefumption 
ought to be raifed againfl: a lay impropriator. That 
the abfurdity of holding, there could not be a pre- 
fumption againff him was evident, from this inftance : 

An eftate was fold in the adjoining parifii, free from 
the payment of great tithes ; but the conveyance of 
the tithes could not be found ; and the iame obje^on ’ 
would have been made, if the deeds conveying the 
jdthes had not at laff been found by accident. 

Lord Chancellor Eldm faid, the quelHon was very 
important ; for, if he was to hold it a flat obje^on to 
the title, that would go upon the prefumption that 
it was a clear point of law, that a lay redor, who 
could convey, contrad and dirainifli bis right, which 
n i^itual redor could not, was not to be barred front 

Voum, Q Ids 



Titkxm^ Tttbes. 

Ins right to any parricolar tithe, by length of time ; or 
the drcumftanees attending the recdpt of his other 
tithes : he ihould be very loth to go that length. On 
fhe other hand, he Ihoald be very xmwilling to make 
a man purchafe a law fuit: the argument was cer> 
tainly very flrong upon the inftance mentioned, where 
the deeds wck found by accident. 

Ante § 9a. His lordihip on another day faid, that upon the cafe 
of Nagle V. Edwards the difficulty was, how he could 
make a perfon take a title in the face of that decilion : 
if he did, he decreed him to enter into a law fuit. 
That cafe was upon the tithe of agiilment : there was 
a very long pofleffion, and all the inconvenience to 
induce the court to raife the preemption. He defired 
to be underftood, as not entirely agreeing with the de> 
termination of the court of exchequer ; but he ihould 
be in a ftrange iituation in deAring a purchafer to take 
the title, becaufe he thought the point a pretty good 
one ; though the court of exchequer had determined 
againfl it. The bill was difmilTed without coils. 

S 95. There is a material difference between a pre- 
fcription de non decitnandoy and a claim to a portion of 
tithes. In the latter cafe, if the claim be fupported 
by evidence of aftual pernancy and enjoyment for a 
long time, a court of equity will not interfere, but 
leave the^ parties to their legal remedy. 

Scott T. § 9^* Doftor Scotty being reftor of Simenburne in 

30^^11.1174. J^ortbt(fftberland^ filed his bill in the court of exche- 
quer, for the tithes of com and grain of a farm called 

Eats 
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iltf/’j Firm. The defendants, the Ayreys, were owners 
of part of the lands, and claimed the tidi« of Es^s 
Farm. The qileiUon was, whether the plaintiff was 
entitled to the tithes of com and hay of the lands} of 
which the Ayreys claimed the tithes. 

The Lord Chief Baron obferved^ that the pfefent 
cafe was net a demand for tithe of land, which had 
hitherto paid no tithe ; and that the defence was not a 
prdciiption in it^ decimando. In all fuch cafes, the 
rule had been, that a perfon fetting up an exemption 
from the payment of tithes^ muff Ihew the particular 
ground of exemption. If that is not ihewn, the de* 
fence amounts to no more than a mere non-payment of 
tithe ; which, however long, is no defence : but, in 
the prefent cafe, the plaintiff claimed the ddte of land^ 
of which tithe had been conftantly taken. Forj al- 
though a part of the land had not adually ptud tithe^ 
it had been no otherwife exempt, than becaufe the 
tenant of that part had been tenant of the tithe of all. 
The tithes having been adually paid, the next quellion 
was, how they had been paid t they had been paid 
from particular lands in the nature of a portion of 
tithes. It appeared that, in the year 1608, thefe tithes 
Were in the poffeffion of the ^rnily of Ridley^ that 
they were fold in 1683 to one Whitfield: that, in 1708, 
they were conveyed to Greeny . in fee. They were 
afterwards moftgaged: and the devifee of , the mort- 
gagee purchafed the equity of redemption, and devifed 
to perfons, under whom the defendants claimed. For 
170 years they had been the fubjed'cff fides, mort- 
gages, and devifes, as other property; and had always 

G 2 been 
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been confidered in the lame light as the ether real 
property of the perfons, who from time to time had 
claimed them. They were capable of being enjoyed 
by the perfons, who had enjoyed them : and the quef* 
don was, whether ^ court of equity ought to interfere 
to take the pofleffion from perfons, who had been in 
polTeffion for fo. many years, with knowledge of the 
re£tor. It did not appear how the Ridleys became in- 
titled ; but it appeared that, being in polTellion, they 
fettled, mortgaged, and devifed the tithes as their own 
ablblute property. If, notwithflanding this long pof- 
feflion, the plaintiff was legally intitled, he was not 
without remedy : but it was too much in a cafe of this 
kind for a court of equity to interpofe, and after fo 
long a poffeffion to take the property from the pof- 
feifors, and decree the reftor intitled to it. The 
court had been preffed to dire£): an iffue ; but there 
feemed no reafon for the court to interfere thus far. 
Whether the court direfted an iffue, which adopted in 
fame degree the plaintiff’s demand, or left the plaintiff 
to purfue his legal remedy, he might make good his 
demand if it was well founded. It was therefore not 
abfolutely neceilary for the court to interpofe. 

Mr, Baron Eyre faid, the principal queftion in 
this cafe was, the defence let up by the Ayreys 
againft the frmd facie title of the reflior, founded on 
a title fet forth in their anfwer, and the indifputable 
faift of aflual poffeffion, occupation, and pernancy of 
the tithes. The diftin£tion between a prefeription in 
nvn decimando, ' and a claim of a portion of tithes is an 
tSecioai. diftin^tion. A prefeription in mn deciman^ 
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is unlawful, no fuch prefcription can be main- 

tained. If no tithes have been paid, a tithe, founded 
upan mere non-payment, is Amply a prefcription in* 
non deciniando. Evidence of length of poflellion the 
court can pay no regard to ; for the poflelHon mull 
have been unlawful, and the court is therefore bound 
to decree in ftivour of the common right. No pre- 
fumption can be admitted to fupport a mere Ample 
prefcription in non deeimando. If we depatt from this 
rule, we overturn the whole law upon the fubjeft j 
but there is a great difference between a claim, 
founded upon a mere non-payment of tithes, and a 
claim fupported by evidence of adual enjoyment of the 
pernancy of the tithes. The title is not unlawful : 
there may have been a good title, derived to the party 
in poffellion. The title therefore not being Amply 
unlawful, long poAelAon is evidence of the title. The 
cafe of Fanfhaw v. Rather am^ ftated at the bar and 

Vide 3 Gwul. 

determined by I.ord Northington, appeared to have 1177. 
been miftaken. The ground of that determination 
feemed to have been, that, however doubtful the 
cafe Aood as to title, there had been long pofieAIon. 

The claim was of a portion of tithes : the parties 
might have a good title j and it was not right for 
a court of equity to difturb the polTelAon. The 
do£lrine was good, applied to that or to this cafe. 

There was no difference betwen a lay impropriator 
and a tedxsr. The lay impropriator becomes, as it 
were, a %nitual perfon ; he holds it in the fame right. 

If it is not proper to difturb a pofleflion in favour of 
a lay impropriator, it is not prope/ to difturb it in fa- 
vour of a reflor. He concluded by faying, he agreed 
vidi the Lord Chief Baron, upon the ground of great 

G 3 length 



86 

J ennings ▼. 
-.citis, 

3 Gwill. 95Z. 
£d wards v. 
Lord Vernon, 

3 G will. 1177. 

\ 


Strut V. 
Baker, iVef. 
Juu. 6^5. 


Tith Tithes, § 96, 97. 

length of pofleffion^ and the claim being of a portion 
of tithes, which might be lawful, that the bill ought 
lo be difmiHed. 

The other Barons concurred. 

S 97. A bill was filed in the Court of Chancery by 
yobn Strut, as patron in fee of a reQiory, and as lefiee 
for years of all the tithes under the reftor prefented by 
him, againfi Baker, an occupier of lands in the manor 
of Graces in that parifii, and Sir B. Bridges lord of the 
manor, and owner of the lands. The objefl: of the 
bill was, to ellablilh the right of the reftor to the tithes, 
and for an accoimt. The anfwer of Baker dated, that 
by antient and immemorial ufage within the manor of 
Graces, or by other lawful ways and means, the land? 
in his occupation had been exempted from payment qf 
tithes to the reftor in the proportion of two-thirds of all 
the tithes ; and that the lord of the manor was intitle4 
to thofe two-thfrds. The defendants then deduced 
their title from 37 Hen. $. The reftor never received 
more than one-third of the tithes ; the lord of the ma- 
nor received the other two-thirds, and let fome farms 
with the two-thirds of the tithes: other leafes were 
made, exprefsly fubje^ only tq one-third of the tithes 
to the redtor. 

It was contended on the paft of the plaintiffs, that 
the defence, though ftated informally, was fimply a 
prefeription De non decimando in a que ejlate :■ there 
could not be fuch a prefeription. If they claimed a 
pprtipn of the thhes, that mpft be derived under a title 

from 
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from an ecclefiaflical perfon ; and they could not lb 
cldra, having made their defence upon the ground of 
a lay fee in the lord. 

For the defendants, it was faid, that the defence was 
Hated inartiiicially ; but it was not meant to Hate an 
exemption from tithes, but an exemption from paying 
to the redor, becaule that portion belonged to the 
lord. . It happened, that the fame family who had the 
tithes, had ^tbe manor ; but it was not aflerted, that 
the lord took them in that charader. It was fo fub- 
ilantially Hated, that the court would leave the plaintiiSs 
to law, according to the late uniform praftice of that 
court and the court of exchequer. Where there had 
been an afbual pernancy of the profits by lay-hands, 
under conveyances as lay-property, for a great while, 
the court would not by equitable aid diHurb fuch a 
pofTeflion, which might have a lawful commencement, 
by calling on the defendants to fliew a lawful com- 
mencement ; and cited the cafes of Tan/haw v. Rptbe- 
ram, and Scott v. Ayrey, and Echoards v. Lord 
Vernon. 

Lord Chancellor Eldon faid, the defence was very 
fairly to be collefted from the anfwer, which had fet 
out all the fa£ts that conHituted the defence, and put 
the plaintiff into pofTeflion of all the cafe he was to 
meet. It Hated different inHruments, family convey- 
ances, purchafes, fecurides made, and recoveries ; and,, 
wherever it was neceflary to defcribe fpecifically the 
things which pafTed, as upon the reeovery in the writ 
of entry, upon which the fine to the crown is taken, 

G 4 the 
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the Iwo-thirds of the titheis are particularly mendoned* 
. The parol evidence was the ftrongeft, that could be of 
reputation. His LoriUhip faid, he was glad to have 
been fumifhed with the authorities, in which the courts 
of chancery and exchequer had refufed to aid, againft 
a long pofTeflion, accompanied with family deeds and 
pvrch^; any iitquiry into the right by which tithes 
were held. -Courts of equity had no jurifdi£iion to 
afie^l purchafers } in the courfe of this long period, 
during which no tithes had been paid to the reftor 
beyond a third part, there muft have been man y pur- 
chafes ; and Lord Northington laid particular ftrefs upon 
that. Why was a court of equity to interfere to deftroy 
a title, acquired under a purchafe for a valuable con- 
fideration ? In Scott v. Ayrey, there was an afbual oc- 
cupation of the tithes. What was the evidence here ? 
In fome of the leafes, the lands were defcribed exprefsly, 
as fubjefl to one-thirtieth to reflior; in others, the 
farm was let, and the two-thirds of the tithes were 
particularly fpecified as demifed. On the other h?^ Ti d , 
when the leffee enterexl, he did not merely retain, he 
paid tithes : for he paid a thirtieth inftead of a tenth, 
mid that was clearly an oufter quoad the two-thirds re- 
tained. It was full notice to all fucceeding reftors, 
that it was not by fraud or fubftrafUon, but an affer, 
tion of right, in oppofition to that of the reflor, and 
^ clear adverfe pofleflion ftrongly manifelted by pay ing 
^only oneUhirtieth inftead of one-tenth. Therefore, 
the difference was only in words between this cale and 
that of Scott y. Ayrey. The manner in which the 
owner had exercifed his right, was by demifiqg the 
land, and the tithes of the land, to the fame perfon, 

and 
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and recdving an atcumulated fum both for the tithe 
and the land. It was not neceffary to enter into the , 
dii'cuflion of the title : he could conceive a clear 
ground j the tradition of the pariih fliewed it. Was 
it necelTary to put the fubjefts of this kingdom to ac- 
count for their tithes, antecedent to the reign of 
Hen. 8. ? If fo, it was not for a court of equity to 
put them under that inquilition : therefore he was 
perfedtly warranted in following precedents fo very 
refpedable. 

The bill was difmiiTed with cofts. 

§ 98. A prefcription De modo decimandi^ ufually Prefcriptiaa 
called a Medus, is, where cuftom has eltaUiihed a 
particular maimer of tithing, different from the general 
mode of taking tithes in kind. This is fometimes a 
pecuniary compenfation, as two-pence an acre for the 
tithe of corn. Sometimes it is a compelition in work 
and labour ; as, that the parfon lhall only have the 
twelfth cock of hay, in confideration of the owner's 
making it up for him. In Ihort, wherever a new 
mode, different from the general law of tithing exiits, 
it is called a tsodus decimandi. 

§ 99. It is probable, that every modus had its com- 5 Bac. 743. 
mencement by deed ; becaufe’ a compofition for tithe 
can never become a modust unlefs the patron and 
ordinary be parties to it, or it be confirmed by 
them. 

§ 100. A modus may be preferibed for, without Grant’* Cafe,, 
producing the deed by which it was created ; for, a P. 

wherever ^73' 
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trherever there has been a conftant annual; payment for 
time immemorial, it fhall be intended, that fuch pay* 
ment had a proper commencement. 

Real Com- § 1 01. A real c9mpo{ition is, where an agreement 
GwiU°"^i. ^ made between the owner of lands and the parfon or 
vicar, with the confent of the patron and ordinary ; 
that his lands fliall in future be freed from the payment 
of all tithes, in conlideration of fome land, or other 
real rccompence to the parfon or vicar, in lieu and fa- 
tisfa£tion of fuch tithe. 

§ to*. This kind of compofition was formerly per- 
mitted, becaufe it was fuppofed that the clergy would 
be no lofers by fuch compofition ; as the confent of 
the ordinary, whofe duty it was to take care of the 
church in general, and of the patron, whofe intereft 
it was to protefl: that particular church, were both re- 
quired to rehder the compofition efleftual. 

§ 103. Formerly, it was held, that a compofition 
real could not be eftablilhed, without fliewing the deed 
by which it was created, or proving the aftual exiftence 
of fuch a deed. But it is laid down in a modem cafe, 
that, where there has been a compofition real within 
time of memory, its commencement muft be fliewn ; 
though it is not neceflary to produce the deeds under 
which it tbok place. Prefumptions are admitted in this 
as in other cafes ; and the exiflence of fuch deeds may 
be inferred from other evidences. It is not neceflary, 
that the confent of all the parties fliould be by the fame 
deed : this may frequently not happen. In the cafe of 

the 


Heathcotc v. 
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Anflr. 372. 
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king, who confents by letters patent, it never can 
»?lte place ; but a compofition real is not fupported by 
evidence of immemorial payment. 

. § 104. No compofition real can be good, unlefs it 
was made brfore the 13 H/iz . : for, by a ftatute pafled 
in that year, chap. 10., it is enafted, that no parfon 
or vicar ihall make any conveyance of the eftates of 
their churches, other than for three lives or thirty-one 
years. 

§ 105. There have been feveral decrees made in 
courts of equity, to confirm compofidons entered into 
by the cpnfent of the parfon, patron, and ordinary, 
fubfequent to the ftatute 13 E/iz . ; but ftill thefe com- 
pofitions are not held binding againft the fucceeding 
incumbents. 

S 106. In many of the modem inclofure afts, the 
lands inclofed are for ever exempted from the payment 
of tithes ; and a pordon of land is allotted to the 
parfon and his fuccefibrs as a glebe, in lieu of them. 
In other ads of this kind, a corn-rent is fubftituted in 
lieu of dthes* 




Anftr.R. 375. 
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COMMON, 


f 1. Nsture 6/1 

2. Common of Pqfture* 

3. Appendants 
8. Appurtenant, 

13. Becaufeof Vicinage, 
iBm In gro/s, 

21. Stinted Commons s 
25. Common of E/tomers, 

31. Common of Turbary s 
34. Common of Pifcary, 

35* Apportionment of Common, 


§38. Rights^ofthe Lt^ds 
47. Rights of the Commoners, 

5 1 , Appro^oement of Common, 

71. Inclofureof Common, 

7 c . Extingutfhment of Common, 

76. Releafe, 

77. of Pojf^on, 

86. jffy Esfrasuhifement of Co-' 
pyhold, 

90. Common may he revived. 


Se£Uon i. 


NatuK of. 


Vide Tit, 31. 


^^OMMON is a right or privikge, which one or 
more perfons have, to take or ufe fome part or 
portion of that, which another perfon’s lands, waters, 
woods, l^e. produce. It is a right which commenced 
in fome agreement between the lords and tenants, for 
fome valuable purpofes j which, being continued by 
ufage, is good, though there be no deed, or inftru* 
ment in writing, to prove the original agreement. 


Coqnmon of 
Pafture. 


tit. i. f 9. 


S 2. .The moft general and valuable kind of com- 
mon is that of pafture ; which is a right of feeding 
one’s beafts in another’s land : for, in thofe wafte 
grounds, which are called commons, the property of 
;the foil is generally in the lord of the manor. 


This 
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llug kind of common is dther apj>endant, appurte* 
nant, becaufe of vicinage, or in grofs. 

§ g. Common appendant is a right annexed to the Appendant, 
poilellion of arable land ; by which the owner of fuch 
arable land is indtled to feed his beads on the waftes 
of the manor. 

The ori^n of this fpecies of common is thus de- 
fciibed by Lord Coke . — “ When a lord of a manor, 2 Inft. 85. 

“ wherein was great wafte grounds, did enfeoff others ^ ** 

** of fome parcels of arable land, the feoffors ad ntafiu- 
** tendum fervitium foot Ihould have common in the 
** faid wades of the lord, for two caufes; id. As in- 
** cident to the feoffment ; for the feoffee could not 
plough and manure his ground without beads, and 
** they could not be fudained without padure j and, 

** by confequence, the tenant diould have common in 
the wades of the lord for his beads, which do 
“ plough and manure his tenancy, as appendant*to his 
** tenancy ; and this was the beginning of common 
appendant. The fecond reafon was for maintenance 
** and advancement of agriculture and tillage, which 
“ was much favoured in law.” 

% 4. Common appendant mud be time out of mind, ^ 
fo that it cannot now be created : and it is regularly 396- 
ai^ndant to arable land only.. Yet it may be claimed ^ ^ 

as appendant to a manor, farm, or carve* of land, 
though it contains padure, meadow, and wood : for it 
will be prefumed to have all been originally arable ; 

'but a prefcription to have common appendant to a 
boufe, meadow, or padure, is void. 


5 S' Common 
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$ 5. Common of pailure may be appendant to d 
cottage : for a cottage has at leaft a cuttilage annexed 
to it ; nor is it deemed in law to be a cottage, unlefs 
there are four acres of land belonging to it. 

§ 6 . Common appendant can only be claimed for 
fuch cattle as are neceflary to tillage } fuch as horfes 
and oxen to plough the land, and cows and fheep to 
compefter or manure it. 

S 7. Common appendant may, by ufage, be limited 
to any certain number of cattle ; but, where there is 
no fuch ufage, it is reftrained to cattle levant et 
couchant upon the land, to which the right is ap- 
pendant : and the number of cattle, which are allowed 
to be levant et couchant on the land, lhall be afeer- 
tained by the number of cattle, which can be main- 
tained on the land during the winter. * 

e 

% 8, Common appurtenant docs not arife front any 
connexion of tenure, but muft be claimed by grant or 
prefeription, and may be annexed to lands lying in 
different manors from thofe, in which it is claimed* 
This fpecies of common, though frequently con- 
founded with common appendant, differs from if in 
many circumftances. It may be created by grant ^ 
whereas conunon appendant can only arife from pre-> 
feription. . It may be claimed, as annexed to any kind 
of land } whereas common appendant can only be 
claimed, on account of ancient arable land. It may 
be Dpt only for ‘beaffs ufually commonable, fuch as 

horfes. 
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horfes, oxen, and fheep ; but likewife for goats, 
f\nne, ^c, 

§ 9. The right of this kind of common is retrained 
to cattle, levant et couchant on the land to which it is 
appurtenant : and therefore, if a p'erfon claims com* i Roll. Ab. 
mon by prefcripticfn for all manner of commonable cattle 
on the land of another, as belon^ng to a tenement ; 
this is a void prefcription, becaufe he doth not fay that Ste«ns ▼. 
it is for cattle, levant et couchant on the land. 2 Mod! 18;. 

§ 10. It has been determined in a modem cafe, that Scholei n 
common for cattle, levant et couchant^ cannot be claim- 
ed by prefcription as appurtenant to a houfe, without 
any curtilage, or land. And Mr. Juftice Bullet faid, 
the only queftion was, what was meant in former cafes 
by the words “ meffuage” and “ cottage,” annexed 
to which, was the right of common claimed. For, in 
all of them, the court faid, they would intend that 
land was included , therein : and, that it was neceflary 
there Ihould be fome land annexed to the houfe, was 
clear, from confidering what was meant by levancy 
and couchancy : it meant the poiTefEon of fuch land 
as would keep the cattle claimed to be commoned dur- 
ing the winter ; and, as many as the land would main- 
tain during the winter, fp many fhould be faid to be 
levant et couchant. 

% II. Perfons, entitled to common appendant or iRoU. Ab. 
appurtenant, cannot, in general, ufe the common but 
with their own cattle. If, however, tb/ey rakt> the cattle 
of a Granger, and keep them on their own land, being 
*3 there 
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there levant et comhcM^ they may u& the common 
Tiith fuch cattle : for they have a fpecial property ip 
them* 

$ 12. Common, appendant or appurtenant for all 
beails levfnt et eoutbant^ cannot be granted over ; but 
Cro. Jac. 14. conunon, a{^urtenant for a limited number of beafts, 
W. Jonei, may be granted over t and it is faid, that, in a cafe of 

375* tljjg lundj the commoner may grant over part of tke 

right of common, and referve the refl; to himfelf. 

Becaufe of §13* Common, becaufe of vicinage, is, where the 
Vicinage. inhabitants of two townlhips, which lie contiguous to 
each other, have ufually intercommoned with one an- 
s Mt. 122 a. other ; the beads of the one draying mutually into the 
other’s fields, without any moledation from either. 
This fpecies of common is, in fa€t, only a permidive 
right, intended to excufe what, in driftnefs, is a tref- 
pafs in both, and to prevent a multiplicity of fuits. It 
» Mod. 72. between two townlhips, or manors, ad- 

joining one another, and not where there is intermediate 
land. 


4 Rep. ^8 A. 


§ 14. Common, becaufe of vicinage, is not common 
appendant ; but, inafmuch as it ought to be by pre- 
fcription, from time immemorial, as common appen- 
dant ought, it is, in this refped:, refembled to commop 
appendant. 


iinft. 132 a. % S’ TMs of common does not authorize an 
iphah itant of one townihip, or manor, to put his cattle 
upon the wades of the other townihip or manor ; but 

be 
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ke muft put diem upon the wades of his own townfiup 
or ikianor, from whence they may efcape into the wades 
of the other. 

§ 1 6. Common, becaufe of vicinage, can only be Corbct'iCafe, 
ufed by cattle, levant et couchant on the lands, to which ^ 
fuch right of common is annexed : and, if the com* 
mons of the towns of ji. and B. are adjoining, and 
diere are 50 acres of common in the town of A. and 
ioo acres in the town of J?, the inhabitants of the 
town of A. cannot put more cattle on their common 
than it will feed, without any refpeft to the extent of 
the common in the town of B. nee e convetfo, 

§ 17, Lord Cohe fays, that, in the cafe of common , 
pur caufe de vicinage^ one may inclofe againd the other : 
and, in 27 Eliz., it was refolved, that, where two ^ 
lords of two feveral manors had two wades, adjoining How, 
parcels of their manors, without inclofure, bqt the ^ 
bounds of each were well known; in which wades, 
the tenants of each manor had reciprocally common 
for caufe of vicinage, one might inclofe againd the 
other, 

§ 1 8. Common in grofs is a right, which mud be Qrofs. 
claimed by deed or prefcription, and has no relation to 
land, but is annexed to a maji*s perfon. It may be 
either for a certain, or for an indednite, number of 
cattle. 

§ 19. Neither common appendant^ nor common , 
aj:^urtenant, for cattle which are levant and couchant, 2. 

Von. m. H 


can 
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^ be turned into common in grofs. But comittoft 
apporienanty for a limited number of cattle, tna^ be^ 
granted over j and, by-fuch grant, becomes commoti 
in grofs. 


% Roll. Ab. $ ®°* Where a perfon has a common in grofs, either 
4QS* for a certain, or for an indefinite number of cattle, 

he may put in the cattle of a ftranger, and ufe the 
common with them. 


Stintod Com- 
nont. 

I Roll. Ab. 

m- 


$ 21 . In many cales, the right to tmirnnon of paf- 
ture is confined to a particular part of the year only j 
as from Michaelmas to Lady Day ; in which cafe, it is 
called a Stinted Common. 


Hawltes f. S where a man prefcribed to have 

common appendant, viz. if the land was fown by con- 
fent of the commoner, then he was to have no com- 
mon till the corn was cut, and then to have common 
again, till the land was fown by the like confent of 
the commoner ; it was objeded, that this prefcription 
was againfl; common right : for it was to prevent a man 
from fowing his own land without the leave of another. 
But the whole court held the prefcription good ; for 
the owner of the land cannot plough and fow it, wWe 
another has the benefit of common : but, in this cafe, 
both parties had a benefit, for each of them had a 
qualified interefi in the land. 

I Roll; Ab. S ^ perfon may have a right of common in a 
i97- meadew, after the hay is carried, till Candlemas \ or« 

tc» 
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b conimcm in a pafttire from the feaft of St. Auj^ih 
till All Saintsi. 


S 24. Bjr the ftatate 13 Geo. 3. c; 81. f. 16, lyi 
18. it is enaded, that alTefTments may be made for the 
improvement of fuch commons, and that the time Of 
opening and Ihutting them may be varied by the major 
part, in number and value, of the otvners tmd occu- 
piers of fuch common, with the confent of the lord or 
lady of the manor. And commons, which were for- 
merly open during the whole year, may be fhut and 
unftocked for a time, referving a portion for fuch of 
the commoners as may dilTant. 

§25. Common of eftovers is a right Of taking ne- Comnionof 
ceflary houfebote, ploughbote, and hedgebote, in an- 
Other perfou’s woods or hedges, vrithout waiting for 
any affignnient thereof. 


We have feenj that every tenaht for life or years Tit. 5. f. 10. 
has a liberty ,of this kind, of common, right in the 
lands which he holds, without any exprefs provifion Plowd. 3?!^ 
of the parties : but this right may alfo be appendant 
or appurtenant to a melTuage or dwellirig-houfe, by 
prefcription, or by grants to be exercifed in lands not 
occupied by the tenant of the houfe : as, if a man grants 
eftovers to another for the repair of a certain houfej 
this right becomes appurtenant to that houfe 5 fo thatj 
whoever afterwards acquires itj fti|ll have fuch comi 
non of eftovers. 


H# 


§ .36. Apeffoal 
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S 26. A perfon prefcribed to have eftovers for re» 
pairing houfes, or for building new houfes on the 
Fand : it was alleged, that the cuftom was unreafon- 
able to take eftovers for the building of new houfes : 
all the court, except Williams^ held it to be a good 
prefcription, for one might grant fuch eftovers at that 
day. Williams held the prefcription bad, as it ought 
only to be for repair of ancient houfes. 

§ 27. Where a perfon has common of eftovers in a 
certain wood of another, by view and delivery of the 
owner’s bailiff ; if he take eftovers without fuch view 
and delivery, he is a trefpaffer, although he takes lefs 
than he was entitled to. 

§ 28. Where a perfon has common of eftovers, 
either by grant or prefcription, annexed to his houfe, 
although he alters the rooms and chambers, or builds 
new chimnies, or adds to the houfe, yet the prefcrip- 
tion continues : but he cannot employ any of the efto- 
vers in the parts newly added. 

§ 29. Where a perfon has common of eftovers, and 
the owner of the foil cuts down part of the wood, the 
perfon entitled to eftovers cannot take any part of the 
timber thus cut down, but muft take his eftovers out 
of the reildue. 

§ 30. Where a perfon has common of eftovers ap- 
purtenant to a houfe, and he grants the eftovers to an- 
other, referving the houfe to himfelf j or, the houfe to 
pother, referving the eftovers to himfelf, the eftovers 

ihall 
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not be thereby fevered from the houfe ; becaufe 
they muft be ipent on the houfe. 

S 3 1. Common of turbary is a right to dig turf upon Common of 
another’s land, or upon the lord’s wafte. This kind 
of common can only be appendant to a houfe, and not 
to land : for turfs are to be burned in a houfe ; nor 
can it extend to a right to dig turf for fale. 


§ 32. In an a^on of trefpafs quare claufum fregity Valentine v. 
et folum fodit, the defendant juftihed that he and his 
anceftors, and all thofe, whofe ellate he had in a cer> 
tain cottage, had ufed to have common of turbary to 
dig and fell ad libituniy ts belon^ng to the faid 
cottage. 

It was adjudged, that this was a bad plea ; fuch a 
right of common being repugnant in itfelf ; for a com- 
mon, appertaining to a houfe, ought to be fpent in the 
houfe, and not fold abroad ; and judgment was given 
accordingly. 


§ 33. Where common of turbary is appurtenant to 
a houfe, it will pais by a grant of fuch houfe, cum 
pertinentiU. 


Solme V. 
Bullock, 
5 Lev- 


S 34. Common of pifcary is a right to filh in the common of 
foil of another, or in a river running thfough an- Kfcarjr. 
other s land. And Lord Coke fayS, that communia ». 7. 
pifcbttria does not exclude the owner of the foil from 
j^ing. 

H 3 § 35. Cora^ 
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$ 35. Common of pafture, whether a^endant 
appurtenantj may be apportioned upon the alienation 
of the land, to which fuch common belongs. 

S 36. Wyat Wyldy being feifed of a meffuage and 40 
acres of land at Croydon^ to which a right of common 
of pafture was appurtenant on aoo acres of land a^ 
iVorwooif for all commonable cattle, levant and couch- 
ant on the fold melTuage and 40 acres of land, enfeoffed 
John Wood of five acres thereof. The queftion >^8, 
whether Wood was entitled to common appurtenant to 
his five acres : and it was refolved that he was ; and 
^hat the alienation of part of the land fhould not defiroy 
the right, of common, either of the alienor or alienee^ 
but each lhall retain a fight of common proportioned 
to their eflates. 

So, if a perfon, having a right of common appur- 
tenant -to his land, leafes part of the land to another, 
the lefTor fhall have common h^r beafis levant and 
couchant on the land leafed. 

§ 37. Gominon of eftovers or pifeary cannot be 
apportioned; arid, therefore. Lord Coke fays, that if 
a perfon has houfe-bote, hay^bote, Ssfe. appendant to 
his freehold, they are fo entire, that th^ fhalj not be 
divided. 

§ 38. With refpeft to the feveral rights of the lord 
and of the commoners in the common, it is held, that 
the lord of the nianor or owner of the foil, in- which 
there is a right of common, has the freehold and in- 
heritance 
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Ii«riuiice of the Iqmd ; and the commoner has only 9 
fpecial and limited intereit in the foil, amounting; only 
Co a right to feed his cattle, cut timber, dig turf, 
in it. 

§ 39. Lord Coke lays, that, if*a man clmm by pre- 
fcription any manner of common in another man’s land, 
and that the owner of the land Hiall be excluded to 
iiave paiture, eilovers, or the like, tins is a prefcrip- 
cion or cuflom again!! law, to exclude the owner of 
the foil : for it is againit the nature of the word com* 
mon ; and it was implied in the £rft grant, that the 
owner of the foil fhould take his reafonable profit 
there. But a man may prefcribe or allege a cuftom 
to have and enjoy folam vejluram from fuch a day till 
fuch a day, and hereby the ovmer of the foil lhall be 
excluded to pafture or feed there ; and fo he may have 
feparacem pajluram^ and exclude the owner of the foil 
from feeding there. 

% 40. In a cafe which arofe in 23 Cha. 2. it was 
refolved, that the' copyholders of a manor may have 
the foie and feveral pafture for the whole year in the 
lord’s foil, as belonging to their cuftomary tenements : 
for this does not exclude the lord from all the profits 
of the land, as he is entitled to the mines, quarries, 
and trees. 

§41. It is laid down by Mr, Juftice Bulkr^ that 
where there are two diftin^ rights claimed by different 
parties, which encroach on each other in the enjoy, 
loent of tbein» the queftion is, which of the two rights 

If 4 Is 
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is fubfement to the other. It may be dther the lord’fi 
pght which is fubferyient to the commoners, or the 
commoners which is fubfervient to the lord's. In ge* 
neral, the lord’s is the fuperior right; becaufe the 
property of the foil i/i in him : bv(t, if the cullom fliew^ 
that it is fubfervient to the cOmmoners, then he cait- 
no| \^e the commom beyond that extent. 

5 42 . The Iprd, by prefcripdpn, may agift the 
cattle of a ftranger on the pommon, but not otherwife. 
And, in a modern cafe, it feems to have been held, 
that a licence from tbe lord to a ftmnger, to put his 
cattle upon the common, is good ; provided there be 
fufficient common left for the commoners. 


§ 43. A Iprd of a manor may dig clay pits on the 
common, or empower others to do fo, without leaving 
fuiHcient herbage for the commoners, if fuch a right 
has always been exercifed by the lord. 


Batefon r. 
Green, 
5Term ]^ep. 
4 »‘-. 


§ 44. A commoner brought an addon againft the 
leiTees of the lord, for digging clay upon the common. 
It appeared, that the herbage of the common was in 
many places deftroyed by this praddce ; but it alfo ap- 
peared, that clay had been dug by the lord on the 
common for 70 years preceding, and had been fold by 
him during that time. 

’1 . ? , 


The jury found a verdift for the plaintiff ; but a new 
trial was granted : and Lord Kenyon obferved, that the 
only queilion was,* whether the evidence Supported the 
verdid /or the plainti^ and he was clearly of opinion 
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that it did not. It appeared, that a few acres of the 
common had been rendered unprodu^ve to the coni'- 
moner ; but the right of dig^ng for clay in the com> 
mon was inconteflably proved to have exifted at all 
times in the lord ), and no witnefs h^d ftated in what 
refped this right had been more exercifed latterly thai^ 
formerly. That fuch a right, as the lord had here 
exercifed, might exift in point] of law, could not be 
doubted : for, if the lord had always dug on the com- 
mon, and taken what clay he pleafed, without inter- 
ruption or complaint, (and nothing appeared to fliew 
that this right was limited to any particular extent), 
there was no pretence for fubjefting him, or thofe 
who claimed under him, to fuch an afllon ; although 
the commoners had been abridged of their enjoyment 
of fome part of the common. 

§ 45. On an application to the Court of Chancery y. 

by the tenants of a manor, for an injundion (againfl; JvTn.\b.7. 
the leffee of the manor to ftay his digging of brick- 
earth, and making bricks on the common; Lord 
Chancellor Kingt allifled by Sir Jofeph yekyll, denied 
the motion ; for that the lord was, of common right, 
entitled to the foil of the wafte, and the tenants had 
only a right to take the herbage by the mouth of their 
^cattle. That the lord has a right to open mines in 
the wafte of a manor, and why n6t to dig brick-earth ? 
efpecially, where the bricks were made for one of the 
tenants of the manor, and to be employed in building 
upon the manor. 


§ 46. The 
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XXni. Commrii 546—51. 

§46. The lord may, with the confent of the 
homage, grant part of the foil of the common -^ 
building ; if fuch a right has been immemgrially ex> 
ercifed. 

§ 47. With relpc£k to the rights of commoners in 
cafes of common of pailure, it is fettled, that they have 
nothing to do with the foil, but only a right to take 
the grafs with the mouths of their cattle ; and, there- 
fore, it has been held, that a commoner cannot make 
a trench or ditch on the common, to let oflf the water, 
unlefs there is a cuftom to authorize him. 

§ 48. Rabbits are beads of warren, which a com- 
moner cannot juftify killing or driving away, for they 
are not vermin : and, therefore, the keeping of them by 
the owner of the foil is lawful. 

§ 49. If the lord makes rabbit burrows in the com- 
mon, and {lores them with rabbits, the commoners 
cannot jullify killing them ; for a commoner has no- 
thing to do with the land, but to put in his cattle ; 
and he may not meddle with any thing of the lord’s 
there. 

§ 50. A commoner cannot fill up rabbit burrows, 
made by the lord in the common ; but, if his rights 
are injured by them, his remedy is by aftion, 

5 51. By the common law, a lord of a manor could 
not appropriate' to hindelf, byinclofure or otherwife, 

any 
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fgxj part of his walles, in which his tenants had for* 
mcrly enjoyed any right of common; becaufe the 
common ifiued out of the whole walle, and ev«y part 
thereof. 

§ 52. This inconvenience produced an article in 
the ftatute of Merton^ 20 Hen, 3. c. 4. by which it 
was enaded, that, when any of the tenants of a manor 
brought an aflize of novel difTeiiln for their common of 
palture, and it was therein recognized by the juftices, 
that they had as much pafture as fufEced to their tene* 
ments, and that they had free egrefs and regrefs from 
their tenements unto the pafture, they Ihould be con* 
tented therewith ; and they, of whom it was complain- 
ed, fhould go quit of as much as they had made their 
profit of their lands, waftes, woods, and paftures. 

And, if they alleged that they had not fufiicient pafture 
pr fufficient ingrefs and egrefs according to their hold, 
then the truth thereof was to be enquired into by aflize : 
and if it was found as alleged, then they were to re* 

(Cover their fcifin by view of the inqueft ; and the dif* 
feifors were to be amerced as in other cafes. 

§ 53. This ftatute extended only to common appen* 4 Inft. 
dant; but by the ftatute of Wejlminfter 2. c. 46. it is 
enabled, that the ftatute of Merton lhall bind neigh- 
bours, and fuch as clmm common of pafture appurte- 
pant to their tenements, but not fuch as claim com- 
mon by fpecial grant or feoffment for a certain number 
pf otherwife, 


S 54 - Lor^ 
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* Jnft. 474. § 54. Lord Coke obferves, that the word vicious in 

this aft is taken for a neighbour, though he dwell in 
another town, fo the towns and commons be adjoining 
to each other. And, if the lord hath the common in 
the tenant’s ground, the tenant may approve within 
this aft } for there the lord is vicimis, 

§ 55 * This ftatute alfo provides that, by occalion of 
windmills, flieep-cotes, dairies, enlarging of a court, 
neceflary curtilage, none lhall be grieved by aflize of 
novel difleifin for common of pafture. 

4 left. 476. § 56- Lord Coke obferves, that, by this daufe, five 

^nds of imprpvement are exprefled, that may be done 
between lord and tenant, and neighbour jpd npigh^)our, 
without leaving fufficient common to thofe who had 
it : any thing in this ftatute, or in the ftatute of Merton 
to the contrary ; and that thefe five are put for ex- 
amples, for the lord may ereft a houfe for the dwel- 
ling of a beaft-keeper to take care of the beafts, as 
well of the lord as of the commoners, and yet it is not 
within the letter of this law, 

§ 57. His Lordfhip farther obferves, on the word 
“ neceffary,” that it ftiall not be taken according to 
the quantity of the freehold he hath there, but accord- 
ing to his perfon, eftate, or degree, and for his necef- 
fary dwelling and abode. For if he have no freehold 
in that town, but his houfe only, yet may he make a 
neceflary enlargement of his curtilage. 


S 58* 
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. § 58. In a fubfequent cafe, it was held, that the Nevilv. 
lord cannot ereft a houfe within the ftatute of Merton^ gy 
unlefs it be for his own habitation or his Ihepherds : 
and he mull allege, that he built it for one of thefe 
purpofes ; for, otherwife, he may build a great houfe 
to let to a nobleman, which may require a greater cur- 
tilage than the lord or his herdfman. 

§ 59. Lord Coke obferves, that throughout all the a Inft. 87. 
flatute of Merton, the words are pqjiura et communia 
pq/iura ; fo that it does not extend to common of pif- 
cary, turbary, or eftovers, or the like: and, in a Duberleyv- 
modem cafe, it was held that the lord has no right 
under the llatute of Merton to inclofe and approve the 
waftes of a manor, where the tenants have a right to 
dig gravel on the wafte, or to take eftovers there. 

§ 60. By the ftatute 3 and 4 Edw. 6 . c. 3., the fta- 
tutes of Merton and Wejlmin/ler are confirmed : and it 
is further enacted, that where judgment is given for the 
plaintiffs, in an allize upon any branch of the faid fta- 
tutes of Merton and Wejiminfter a., the court fhall 
award treble damages. 

$61. It was formerly doubted, whether, in the cafe Anon. 4. 
of common appurtenant without number, the lord 
might approve : for, not being admeafurable, it was 
not approveable y becaufe, the common being'without 
number, fufficiency could not be proved. Dyer and 
Manivood held that, although the common were with- 
out number, yet it might be reduced* to a certainty, 
being by prefeription ; as the number of cattle, which 

the 
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the beft and moil fubilantial tenant of the faid tefle* 
ment at any time within the memory of man had kept 
upon the wade. And then the lord might approve, 
leaving fufficient common according to fuch rate. 

$ 62 . It is lai(^ down by Lord Chief Juftice WiJht, 
and the other judges of the court of common pleas, 
that, although a lord of a manor cannot, by virtue of 
the ftatute of Merton^ inclofe and approve agaiidt com* 
mon of turbary j yet, that where there is common of 
pafture and common of turbary in the fame wafle, 
the common of turbary will not hinder the lord from 
inclofing againlt the common of pafture ; for they are 
two diftind tights. 

§ 63 . Although the cuftom of a manor authorizes 
the commoners to inclofe a part of the wafte under 
certain circuraftances ; yet this does not take away the 
lord’s right of approving under the ftatute of Merton, 
provided he leave common fufficient for the tenmits. 

§ 64 . In a modern cafe, the court of king’s bench 
held, that a cuftom, authorifing the owners of ancient 
meftuages within a manor to have certain portions of 
the common called mofs dales affigned to them in fe* 
veralty, for digging turves, and after clearing them of 
turves, to approve them, and hold them in feveralty 
difeharged from all right of common, was good in 
law. 

§ 65 . Where commoners have fome other right oa 
the common,, befide that of paftur^ as of dig^i^ 

faady 
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Title Commen. § 65-*-68. 

fand, ^c., the lord may, notwithftanding, approve, 
if he leave fufiicient common of paifure, and if fuch 
inalofure be no interruption to the enjoyment of the 
other kind of common. 

§ 66. Athough the (latutes of Merton and Weji- GWerri 
minjier Ipeak of the lords of manors, as the only per- 3 Term r. 
fons aiabled to approve of commons ; yet it has been 
determined in a modem cafe, that any perfon, who is 
fdifed in fee of a wafte within a manor, may approve, 
leaving a fufficiency of common : for otherwife not 
half the wades in the kingdom could be approved; 
as' many of the places, that are called manors, would Tit. f 15. 
not be found fuch in point of law, if the matter were 
ftri&ly examined. And Lord Kenyon obferved, that, 
though in the ftatutes of Merton and Weft minjier 2, 
only the lord is mentioned, yet in thofe days there was 
a paucity of expreilion in a£ts of parliament ; and the 
lord of the manor is put as the owner of the foil, 
where they Hand in the fame predicament : and a con- 
trary decilion would be ruinous indeed, and extremely 
prejudicial to the public. 

5 67. The court of chancery will affift and proteft a 
lord of a manor, in approving a common under the 
ftatute of Merton. 

$ 68. There having been an iiiclofure made out of Wcfkes r. 
a common, and young wood and timber growing 
^hereon, and the plaintiff infilling that it was an ap- 
provement within the ftatutes of Merton and Weji- 
min/ler 2. ; the court thought fit to cdntinue the in- 
ju&^on, ahd dire£led a trial to be had at the next 

aflizes. 
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XSni. Commn. § fiS— ^70; 

affizesy 'whether fufScient common im left for ths 
teiuints. 

§ 69. The lord of a manor having inclofed part oi* 
a common, and the tenants by force throwing open 
the inclofures, brought his bill to quiet him in poilef- 
fion; fuhnifing he had only improved according to 
the ftatute of Merion, and had left a fufficiency of 
common ; but that fome of the defendants, although 
they pretended to have a right, were not intitled to 
intercommon upon the wafte in queftion. 

Upon the hearing, two iflues were direded to be 
tried at law: ift, as to fome of the defendants, whe- 
ther they had a right of common j then adly, whether 
there was fufiicient common left, beyond what was 
inclofed. And the injunction was continued in the 
mean time, although it was a new inclofure, and made 
not above two years before the bill exhibited. 

§ 70. Upon a . bill, brought in chancery by the 
tenants of a manor againli; the lefTee of the lord, to 
eftablifli their right of common of pafture, and for an 
injunction againft the defendant for inclofing part of 
the common j Lord C. King, allifted by Sir y. yeykyll, 
denied the motion : for, by the ftatute of Merton, the 
lord might inclofe part of the wafte, leaving fufficient 
common. That at conunon law, in an aCtion brought 
agrinft the lord, the tenant muft alledge in the decla- 
ration, that there is not fuificient common left ; or he 
cannot maintain the aClion : and, if that fhould be the 
cafe, the. tenants nught have their remedy at common 

law. 
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lav* aBji ^ 'MW “too Iboli fyt tiiie£i|^ 

iMdrwer. 

% 7 1. The inclofui-e of Commons having been Ind^oreof 
found to be eairemdy ben^h*^ to the CoamKmi. 

creafing tillage and t^culture, it nras quaded % the 
ftatute 29 Ceo. 2« c. 36. $ i. That hJs Mbyefty, h^ 
heirs and Aiccelfors, and ail other owners of 
Woods, and paftures. Wherein any pa£>ns or bo(^ 
politic have right of common of paftore, by azul with 
tjie adent of the major part in number and value of 
the owners and occupiers of the tenements to which 
fuch right of pafture doth belcmg, and. to and for the 
major part in number and value of the 'owners and oc» 
cupiers of fuch tenements, by and with the dfent of 
the owner or owners of the faid waftes, woods, and 
paftures, and to and for any other perfon or peifcms 
or bodies politic, by and with the afient and grant of 
the owner or owners of fuch wailes, woods, and paf* 
tures, and the major part in number and value of the 
owners and occupiers of fuch tenements, may inclofe, 
for the growth and prefervation of timber and under* 
wood, any part of fuch wailes, woods and paftures* 

§ 72. By the {tat» 31 Geo, 2. c. 41. it is provided, 

^at if any recompence be agreed to be given for fuqh 
inclofure, it fhall be made to the perfons interelled in 
&e right of common, in proportion to their refpe^ve 
interefts ) and not to the overfeers of the poor as was 
dirked by the fecond &6:ion of the preceding a£t t 
and the powers given to owners by that a&iaay be 
CJterctfed ^y toumts for life or yens, during thdr 
VoL. in. I re§>cflive 
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l^pt^ve iatw<^s, vit^ a provifo that nothh^ 'd(au? 
by them lhall have eSeft after the detenmnadba of 
their eftates. 


S 73* ®y ftatute 13 Geo. 3; c. 81. § t5« lords 
of manors* vrith the confent of thcree fourths of the 
perfons having right of common* are enabled to leafe 
for four years any part of the fsud commons* not ex* 
seeding a twelfth part thereof; and to apply the rent 
in drailung, fencing* or otherwife improving the re- 
fidue of the faid waftes. 


§ 7.4. The inclofure of conunons is now ufually 
effeded by means of private ads of parliament ; of 
which an account vrill be given in a fubfequent title. 


Extinguifti- S 75* ^ "ght of common may be extinguiihed by a 
ment of rcleafe, or by unity of poffeflion of the land. 

Common. ^ j j r 


ByRekafe. 

Kotheram v. 
Green, 

Cro. £Hz. 

1 Show. 350. 


§ 76. With refped to a releafe of common* it has 
been determined ; that* if the commoner releafes part 
of the common, it will operate as an extinguiihment 
of the right of common in the whole ; becaufe the 
right of common is entire throughout the whole land : 
and* therefore; a releafe of part is a releafe of the 
whole. 


Bjr Unity of 
Poltcifioo. 


4 Rep. 38 m. 


§ 77. Common appendant and appurtenant become 
extinguiihed by unity of the land* to which the right 
of common is annexed* with the land in wtuch the 
common was for* where a mr.a has*as high and per* 
' durable «m eilate in the land* as in a rent common or 

other 



iflmg oitf of, &nu» |pp4>l.^><^ tho 
reat common and profit is exdnd, 

§ 78. In trefpafs for breakit^ his clofe ih Mne^t 
defendant pleaded that long before,; xim Brad' 
Jbaw was feifed of the place who-Ci Wc* in fee ; and 
that one Fuljamb was feifed in fee a houfe and 
twenty acres of land in aforefiud, and that t^e 
faid Fuljamb, and all they whofe eltoe, ^c. had com- 
mon in the faid place where iSc . ; and that the ’faid 
Fuljamb\ enfeoffed of the faid tenement the faid Brad- 
Jhaw, and that afterwards the faid Bradjhaw let Unto 
the defendant the faid houfe, and twenty acres of land, 
with all commons, profits, and commodities thereto ap- 
pertaining or ufed with the faid mejfut^e ; and thereby 
juftihes putting in his cattle to ufe the common, ' 

It was therefore demurred } and it was held deu'ly 
that his common was exunguiihed by the unity of pof- 
fedion, and could not be revived again : and 
Jull. faid it was the fame of common appendant. 


§ 79. Where the abbot of 27 . Was feifed of a com- 
mon out of the abbey of S. as appurtemmt to certain 
lands of the abbey of 2). : afterwards both thofe abbies 
^were dilfolved, and the polfeffion of both were given 
to the king, to hold in as ample a manner as the 
abbots hdd dtem. Afterwards, i^e king granted the 
lands of one abbey to A% add of the other sdibey to B, 
It was determined that the words ** in as ample a man- 
i»r*' vrett to bo conftmed accor^g to law, and 

I a no 
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tii mejxm. 

AO fo^er j sihd that the oni^ oS |k>i{ldS6A iik 
king had extingoiihed the cbnunon. 

5 8o. To conftitute fuch an unity of poflelBon, aa 
vfili dcdi%uiih a right of common, the perfon muft 
have an efti^e ui the lands to which the common is 
annexed, smd in tfadfe, where the right of commoit 
einils, e^iial in duration and all other drcumftances of 
right. 

hex T. Inha- § 8 1. A right of common was appendant to certmn 
H* mitage, tenements* which were parcel of the abbey of Sarumt 

Canh. 239. in a common, that was parcel of the dutchy of Corn- 

wall : Upon the diflblution of the abbey of Sarura, 
thefe tenements became veiled in king Hen. 8. in fee ; 
in whom the dutchy of Cornwall was then veiled for 
want of a duke of Cornwall. It was refolved by 
Lord Chief Juilice Holtt and the red of the judges, 
that this VIras ndt fuch itii unity of poifelfion as would 
dedroy the right of common ; becaule king Henry 8, 
had not as perdursdtle an edate in the one as in the 
other. For, in the dutchy of Cornwall the king had 
only a fee, dddminable on die birth of a duke of 
Comwalii which was a bdfe fee; but, in the tene* 
mbnts ill Hermito^, he had a pure fee-fimple, indeter- 
minable jure coronk. 

Anott. Codb. S A parfon had common appendant to hispar- 
fonage in the lands of an abbey ; and afterwards the 
abbot had the parfonage appropriated to him and his 
fuccedbrs. By Windham and Meade contra Hyer^ the 
abbot had not as perdurable an edate in the one as in 

the 



the other; for the parfonage might he c^pproprlated; 
and then the parfon wo^ld have the common agua. 

$ ^3* 7 ’ S' feifecl of loo ^res of land, smd Kimpton'* 
bad coznmpn' appurtenant in 46 acres, two of wUch GQ]Jf 
were in the occupation of and the odier 44 of j?. j 
pnd he purchafed the two acres in the occupation of 
ji. It was refolved that the whole right of common 
was extind by this purchafe. 

§ 84. Where the lord approves a part of the wafle, 
and afterwards one of the commoners purchales the 
part fo approved, this will not extingui(h his right of 
commpn; becaufe, by the approvetut^t, the land 
utterly difcharged of common. 

§85. Where a perfon, having common appurte- 8 Rep. 79 a. 
nant, takes a Icafe, for life or years, of part o£ the ® *35 

land in which ho has fuch right of common i all his 
common ihall be fufpended during the ccuitinuance of 
fuch leafe : becaufe it is the folly of the commoner to 
intermeddle with the land, over which he has the right 
of common, 

§ 86. Where a right of common is annexed to a ByEnfran- 
copyhold eftate, and the lord grants and confirms the 
land to the copyholder and his heirs, (wn ftrtineftiiut Giib, Ten. 
the common is ejcringuiflied, becaufe it wa8*^excd Mar(h»!ta r. 
to the cnftomary.cftate; which, being del^royed and 
converted into a freehold, the right of common ia cx- Tit! 10! 
tingnifiied ; and the words cum ferilncntiU§ ** will not forth v. 
have the effeft of continuing it ; becaufe this right of 
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tommon was not appuitenaiu: to the fte^ld 
granted by the lord. 

§ 87. This do£lrine, however, appears not to be 
allowed in e(juity : ‘for, where the lord of a manor en- 
franchifed a copyhold, with all common thereto 
belonging or appertaining, and afterwards bought in 
all the copyholds, and then difputed the right of com- 
mon with the copyholder he had enfranchifed, and at 
law recovered againfl: the plaintiff, becaufe the pre^ 
feription of common to the copyhold was deftroyed 
by the enfranchifement ; and the grant of the copy- 
hold, with the common thereto belonging, gave ho 
right of common; becaufe, when enfranchifed, no 
common in point of law belonged to it ; The court 
decreed, that the plaintiff' fhould hold and enjoy 
againft the defendant the fame right of common, 
which belonged to the copyhold, and cofts. 

§ 88. But, where a copyholder claims common 
out of the manor, it belongs to the land and not to 
the eftate in the land ; and, therefore, an enfranchife- 
ment of the copyhold will not extinguilh the qommop. 

§ 89. So, if a copyholder of one mtmpr has com- 
mon in the waftes of another manor, he muft preferibe 
in the name of his lord, and fay that the lord of the 
manor, 'whereof he is copyholder, ufed time out of 
mind to have common for him and his copyholders : 
and there enfranchifement of copyhold does not extin- 
guilh the comtpon ; for it is a derivative right, which 
the copyholder has : and Ib, if it be taken as append- 
ant to land, enfranchifement will not extinguifh it. 

§ 90. A commop^ 



XXiB. (^^mnufu § 90^94. 

% 90. A common, which has been exdnguiQied by Common may 
unity of pofleffion, may be revived by a new grant. 

§ 91. Thus, in the cafe of Bradjhawv. Eyre^ the Ante, f. 7S. 
court held, that the words of the leafe ** all commons, 
profits, isfc. occupied or ufed with the faid mefi 
“ fuage,” operated as a grant of a new right of • 
common for the time: for, although it was not com- 
mon in the purchafer’s hands, yet it -ms quqfi common, 
ufed therewith ; and, though not the fame common, 
as was ufed before, yet it was the like common. 


592. Where common appurtenant to a meffuage, 
was extinguilhed by unity of pofiefiion in the lord's 
hands ; it was held, that a grant by the lord of the 
mefiuage with all common appurtenant did not pafe 
the common extind: ; but, that a grant of all com- 
mons, ufually occupied with the faid mefiuage, would 
have pafied fuch common as the firil was. 
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§ 93. Where a copyhold mefiuage, to which com- Worledgev. 
mon in the lord’s demefnes belonged, efcheated to the Cr^^^^794; 
lord ; who granted it with all commons thereto belong- 
ing, or ufed therewith : It was adjudged, that this 
enured as a new grant of the common. 

5 94. Wliere a perfon had common in grofs. Sawyer’s 
which was derived from the abbot of W. and was de- 
ftroyed by unity of pofiefiion in fire crown, with 
the lands in which the common was; and the crown 
granted the lands, to which the common belonged, 
with the words tantOi talia, libertates, privUegia, 

1 4 tt 
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# fnmtW ^c. &(. aliqids It Witt refohred, 

tbat, being conunon in grolSj it Was not revived : for» 
in that cafe, every perfon, who had any part of thofe 
lands, fliould have as great common as the abbot had; 
nndfo the comnu^ would be infinitely furcharged^ 
]ptnt, if fudh common had been appendant or appur- 
tenant, it would have been revived : for no perfon 
would have commtm for more cattle, were pro* 
pordonablc to Ins 1^^ 
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TITLE XXIV. 

WAYS, 


{ 1. Nature tf a Right rf Way. 
6 . Hbep a Right if Way nuy 
be claimed. 

15. Hove a Right fWa^ ir to 
he tfed. 


§ 32 . Who are hound to rtbiSr 
a Wen. 

23. How a Right tf Wey mqy 
be tudogirfhti. 


SedHon t. 

A RIGHT of way is the privilege which w indi* 
vidual, or a particular defcription of perfom» 
fuch as the inhabitants of the village oiA. or the 
pwners or occupiers of the farm of B. may have of 
going ever another perfon*s grounds. It is an incor- 
poreal hereditament of a real nature; and a way of 
<th4 kind is entirely different from the king’s highway, 
■which leads from town to town, and alfo from 
common ways, which lead from a village into the 
frelds. 

§ 2 , Lord Cuke fays, there are three kinds of ways : 
a footway, which is called Iter quod eji jus eundi 
•vel tmbtdqndi bominis. The fecond is a footway and 
hoifeway, which is called Adm ab agendo ; and this is 
vulgarly called a Patk and Frime Wey ; becaufe it is 
both a footway, and a pack or drift* way alfo. The 
^d is via or aditust which contains the other two, 

and 


Nature of a 
Right of 
Way. 


1 Infl:. 56 a 
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an4 alfo a cartway, isfc. for this is, jus eundi, vehendi^ 
et vebiculum et jumntum dueendi ; and this is twofold, 
viz. Regia via, the king’s highway for all men, and 
cmmunis Jlraiq belonging to a city or town, or between 
neighbours and neighbours. 

I Vent. 1*9. § Notwithftanding thefe diftinftions, it feems, 

570. * that any of thefe ways which is common to all the 

king’s fubje&s, whether it lead dire£lly to a market 
town, or only from town to town, may properly be 
called a highway ; and that any fuch cartway may alfo 
be called the king’s highway. But a way to a parilh 
church, or to the common fields of a town, or to a 
village, which terminates there, may be called a pri- 
vate way ; becaufe it does not belong to all the kmg’s 
fubje€ts, but only to the inhabitants of a particular 
parifh, village, or houfe: and Lord Hale fays, that 
whether it be a highway or not, depends much upon 
reputation. 


Bro. Ab. Tit. § 4 . Itwas held in 1 % Edw. 4., that a perfon may 
Jenki'^eM!^. g® through a churchyard ; and 

94* k was fiiid, in that cafe, that the churchyard of the 

chkrter-houfe was a common way for the inhabitants of 
Loftdon to St. John's. 

6 Mod. 3 . S 5 * -A- perfon cannot clmm a way over another’s 
ground, ' from one part thereof to another : but he may 
claim a way over another’s ground, from one part of 
his own ground to another part of it. 


5 6. A right 
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S 6. A right pf way over another perfon’s ground 
.may be claimed in three ways. Firft, by prefcription 
and immemorial ufage : as, where the inhabitants of 
a certain vill have, time out of mind, traverfed a par* 
ticular clofe or field to get at their pariih church. 

§ y. So a perfon may prefcribe for away from his 
houfe through a certain clofe, to church, though 
he himfelf bath lands next adjoining to his houfe, 
through which of necefllty he muft firft pafs ; for the 
general prefcription fhaH be applied only to the lands 
of others. 

S 8. Secondly, by grmt; as, where the owner of 
a piece of land grants to another a liberty of palling 
over his grounds in a particular direflion, he thereby 
acquires a right of way over thofe grounds. 

§ 9. It has been determined in a modem cafe, that 
where a perfon granted to another, “ a free and con- 
“ venient way, as well an horfeway as a footway, as 
“ alfo for carts, waggons, wains, and other carriages 
“ whatfoever in, through, over, and along a certam 

l}ip of land, leading between FlenAy and Nether- 
“ b^il, to carry Hone, timber, coal, or other things 
«* whatfoever.” The grantee, had a right to lay a 
framed waggon-Way along the Hip of land for the pur- 
pofe of carrying coals, it bring the moft ‘convenient 
way of traxifporting them. But that the grantee was 
hot julUfied in ma^g tranfverfe roads acrofs the flip 
of land. 


How a 
of Way mkf 
be claimed^ 
Vide Tit. 31. 


Palm. R« 387* 


Senhoufe 
Chridiaiiy 
I Term Rep* 
560. 


$ 10* It 
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yi4eiSaw<L 
R. 3>3. n. 6. 


t Roll. Ab. 
(o. pl.t7.18. 


(Qark V. 
Cogge, , 
Cro.Jac. 170* 
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$ 10. It has be» held in a modem cafi^ diat an 
adverfe enjoymou of a right of Ttay &? so yean, and 
no evidence that it had been ufed by leave or favour, 
or under a miilake, waf fuffident ^o leav^ to a jury to 
prdume a grant. 

§ XI. Thirdly, a peribn may claim a tight of vay 
oyer another’s land from neceffity ; as, ^ wf. grants 9 
jnece of land to B, which is furrounded by land 
longing to Af., a right of way over Jl’e. land pades of 
neceffity to B. ; for, otherwUe, he could not derive . 
any benefit from the land. And it is laid in 
Abridgement^ that the feoffor (hall affign the way where 
he may beff fpare it. It is alfo faid in RoUt that it is 
the fame, if the clofe aliened be not totally inclofed by 
she land of the grantor ; but partly with the land of 
llrangers, for the grantee cannot go over the flranger’f 
land. But there is a quere put to this laft paffage, 

^ IS. In trefpafs upon demurrer, the cafe was> a 
perfon fold lands, and afterwards the vendee, by reafon 
dun'Ccf, claimed a vray over the plaintiff'’s land, there 
ibong no other convenient way adjoining. And whe- 
ther this was alawfnl claim, was the queftion. It was 
veftdved, wthout argument, that the way remained, 
.and that he {might well juftify the ufing thereof ; be- 
cavfe it V9» a thing of neceffity : for, qth(;rwife, hq 
could AQt have any profit of his lan^. 

S ,13. It .yras.held.in the ^e cjrfe, that if a man 
hath four clofes lying together, and fells three of them, 
referving the middle clofe, and has no way thereto, 

but 
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Irtit dwoogh ^ tfel6le wUdi lie.i&l(i» aldMiugh he 
^ nitt i^drve afl^ i%lit ef wa^, yet he ftaU hate 
as ^isferved to him by I^. 

$ 14. hi a moderh it %as deterndbed ths Howton r. 
Coiirt of Ebg’s Bench, ’Aat ndiere la pcrfon conveys ST^r^Rep. 
land, merely as a truftee, to ano^er, to which theft 
is no acceis, bttt over the traftees land, a i%ht of way 
of neceflity, as incident to ^e grant. And Lord 
K^yHH obferved, that it Was impc^ble to di ftlfag uife 
this from the general cafe, where a man grants a clofe 
furroimded by his oWn land, in which cafe, the grantee 
has a Way to it, of neceflity, over the land of the 
grantor ; merely on the ground, that the plaintiff con> 
veyed to the defendant in the charafter of a truftee : 
for it conld hot be intended that he meant to make a 
void grant ; there being no other Way to the defendant’s 
clofe, but Over the land of one of the perfohs who 
granted to him, he was intitled to iiich a way of ne- 
ceflity, upon the authority of all the cafes, and the 
principle, that every deed mull be taken mod llrongly 
againll the grantor. 

15. A right of way can only be ufed according to How a Right 
rife intent of the grant, or the occalion from winch it 
arifes, but thull not exceed it; and, therefore, if a 
^erfon has a r^ht of way over another’s clofe to a 
pardoiiar place, he cannot jnftify going beyond that 
phice. 

5 16. In tftfpais for driving ca^e over the plainriff’s Howell t. 
ground, the cafe was, ad. had a way over B’s. ground 

to ^99- 
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to Blackacrv, and di%nreli» bdifts ovdr iS’s* |^«ut)d to 
Blackacret and then to another place b^qod Blackacre ; 
and whether this was lawful or not, was <the Hjueftion 
opoh demurrer. It was urged, that when the defen* 
dant’s beafU were at Blackacre^ he n%ht drive them 
whither he would. Oh the other fide, it was laid, 
that by this means, the defendant might purchafe lee 
or looo acres adjoining to Blackacre ^ to which he 'pre- 
fcribed to have a way, by which means the plaintiff 
would lofe the benefit of his land ; and that a prefcrip* 
tion prefuppofed a grant, and ought to be continued ac- 
cording to the intent of its original creation. To 
which the court agreed, and judgment was given for 
the plaintiff. 


Lawton v. 
Ward, 

a Ld. Ray*7 5* 


§ 17. The fame point appears to have been deter- 
mined in a fubfequent cafe, in which Powell^ Juftice, 
obferved, that the difference was, where he goes far- 
ther to a mill or a bridge, there it may be good \ but 
when he goes to his own clofe, it is not good. 


The Editor of the fourth edition of Lord Raymond’s 
Reports t in a note upon this paffage, expreffes a doubt, 
whether this diftindion be well founded, and lays, 
** the true point to be confidered upon fuch a cafe, 
Ihould feem to be, quo animo the party went to 
“ the clofe ; whether really and bond fide to do bu- 
“ finefs there, or merely in his way to fome diftant 
« place.” 


z Comm. 36 . 


' § 1 8. Sir WJlliam Blachfione fays, that by the law of 
the twelve tables, where a man had a right oyer an- 
13 other's 
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other’s l«ui> aad the road was cmt of? repair, he who 
had die right of way might go over any part of the 
land he pleafed, ^which was the elbbU&ed rule in 
public as well as private ways : and that the law 
England^ in both cafes, feems to correfpond with the 
Roman, 

§ 19. This pofition is fupported by the following 
cafe.-— In an adion of trefpafs for deftroying his clofe, W. Jomt, 
the defendant pleaded, that, time out of mind, there 
was a common footpath through the clofe, ^c. The 
plaintiff replied, that the defendant went in other places 
out of the way. The defendant rejoined, that the 
footpath was adeo luteofa et funderofa^ in default of the 
plaintiff, who ought to amend it, that he could not 
pafs along it, and therefore he went as near the path 
as he could, in good and paffable way. And this was 
refolved to be a good plea and juffiiication. 

S 20. It has, however, been refolved, in a modern 
cafe, that where a perfon has a right to a precife fpecific 
way over another’s ground, which he is bound to re- 
pair, he cannot deviate from it, even though it ihould 
be overflowed by a river. 

§ 21. In tnefpafs for breaking and entering a clofe, Taylor v. 
the defendant pleaded a right of way by prefeription, 
through a lane of the plaintiff’s ; that the tenants of 
the locus in quo were bound to repair ; that the lane was 
overflowed with water, and that he neceffiuily went 
ever the locus in quo. The plaintiff having traverfed 

the 
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dK fvribiptioa fio nqtair, and die t%Iit oC «m)r» ^ 
jptf IbuHd Ibrthe {diinti^ as to die ddl pitta nefpdSdag 
the repairt, and ibr thede&ndant» «s td tile foiaaul pka 

n^pe^gthe i%ht of wttgr* 

The queftioki eh the vailditjf of the lad plea was 
argued. 

L^d Mans^d^^** The qoedion is upt»i the grant 
** of this way. Now it is not laid to be a grant of a 
** way) generally over the land, but of a precife 
** cific way. The grantor lays, you tnay go in this 
puticular line : but I do not give you a right to go 
** either on the right or left. 1 entirely agree with .my 
“ brodter Walker, that, by common law, he who has 
** the ufe of a thing, ought to rep^r it. The grantor 
may bind himfelf, but here he has not done it. Hf 
** has not undertaken to provide againft the overflow^. 
® ing of the river, and, for ought that appears, that 
“ may have happened by the neglect of the defen* 
dants ; highways are governed by a different piinci* 
pie ; they are for the public fervice, and if the ufual 
tmd; is impaffable, it is for the general good 
<< that people ihould be entitled to pafs in another 
« line.” 

Bailer, Juftice. — If this had been a way of ne- 

ceffity, the quellion would have required conlidera* 
tion ;'but it is not fo pleaded. It does not appear 
** that the defendant had no othcp: road.” 


10 


S 22. It 
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S 22. It feems, that by the conunoti law, where a Who tre 
perfon grants a right of way over his land to another, pail”a Wa^ 
the grantee, and not the grantor, is bound to repair ^ 3** 

it. But the grantor of a ‘private way may be bound, A'nte,^f. ao. 
cither by exprefs ftipulation, or prefcription, to repair 
it. And, in a modern cafe, it was determined, that Rider r. 
in an aflion on the cafe againll the grantor of a 3 Term Rep.' 
private way, for neglefting to repair, it was fuffi- 7®^* 
cient to allege generally in the declaration, that he, 
by reafon of his poffelTion of the clofe in which the 
way is, ought to repair it : and the fpecial matter of 
the obligation lhall be given in evidence on the general 
ilTue. 

§ a?. Where a perfon has a right of way over an- How a Right 

of Way may 

other’s clofe, and he purchafes fuch clofe, his right of beextinguifli- 

way is extinguiflied by the unity of feifin. But there 

is a diftinflion between a right of way which is of ne- 935* ^ 

ceffity, and a right of way which is merely an eafe- w'iliamsl* 

ment : for, in the latter cafe, it is not extinfl by unity 

of poifellion. Pigot, 

3 Bulft. 340. 

S 24. Thus, if a vill has a way to a church, and t Roll. Ab. 
one of the vill purchafes the land over which the way 936- 
is, yet this unity lhall not extinguilh the way j becaufe 
it is a thing of necellity. 

§ 25. It is faid, that where a right of way.has been 
extinguiflied by unity of pofleffion, it may be revived 
by feverance. 

Thus, 


VoL. III. 


K 
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Thus, upon a defcent to two daughters, where land^ 
over which there had been a right of way was allotted 
to one of them, and the land to which the right of way 
belonged was allotted to the other, it was held, that 
this allotment, without fpecialty to have the way an- 
tientlv ufed, was fufficient to revive it* 

TIjt. Exting. There is a cafe fimilar to this in Brtioke’s Ahridge- 
mentf where it is doubted whether the partition did not 
create a new way. 

S 26* The dodrine of revival docs not feem to have 
been admitted in the following modern cafe. 

Whaley v. S ^7* Thomas Adderley being feifed at the fame time 
7 bo™^**Pu 1. clcFfes, over one of which a right of way had 

37 '• been immemorially ufed to the other, devifed the clofe 

to which the right of way had been attached, with its 
appurtenances, to A. 5 ., and devifed the other clofe 
to another perfon. A. B. claimed the right of way } 
and the court held, that from the moment when the 
pofleflion of the two clofes was united in one perfon, 
all fubordinate rights and eafements were extinguifhed. 
The only point, therefore, that could poffibly be made 
in the cafe was, that the antient right, which exifted 
while the poffeflion was diftind, was merely fufpended, 
and might revive again. 

It was admitted, that the word appurtenances would 
carry an eafement or legal right, but its operation muft 
be confined to ah old exifiing right ; and if the right 

of 


*30 

Jenk. Cent. 
1 C«. 37. 
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of way had pafled in this inftailce, it mufl; have pafTed 
as a new eafement; but the right of way beings 
extinfi, the word appurtenances had nothing to ope- 
rate upon. 

§ 28. Though a right of way be extinguiihed, yet, Keymei t. 
if it is ufed for thirty years after, this is fufficient to |uU.*n”K 
afford a prefumption of a new grant, or licence^ from 74- 
the owner of the land. 


Kz 
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TITLE JXV, 
OFFICES. 


§ I . Nature of an OJ^ce, 

6. Horn) created, 

8, Offices incident to others. 

I X . How granted. 

1 6, Bifhops^ (ffc. may grant 
Ofices. 

2 1 . What Efate may be had in 
Ofices, 

35. Reverfonary Grants. 

40. What Offices fnay he intailed. 
43. What Offices are JubjeB to 
Dower and Curtefy. 

46. Some Offces may he held by 
two Perfon^. 

5 1 . What OJfces may be affgned* 


5 54‘ Oficesm 

6 1 . How to be exercifed. 

71. Ratifications required for 
Offices. ' 

77. Of the Offence of buying 
Offices. 

89. What Bargains not within 
the Statute. 

9 1 . Where Equity relieves, 

94. How Offices may be lojl. 

95. Forfeiture. 

105. Acceptance of an incompa’> 
tible Office. 

108, Dejiru^ion of the Principal. 


Sedion i. 


Nature of an 
Office. 


A N office is a right to exercife a public or private 
^ employment, and to take the fees and emolu- 
ments belonging to it : and all offices relating to land 
or exercifable within a particular diftrid, are incor- 
poreal hereditamelits of a real nature, and are there- 
fore clailed under the general head of real property. 


§ 2. Offices are either public or private, the firft are. 
thofe which concern the general adminiftration of juf- 
tice, or the colledion of the public revenue. Siich as 
the judges of the king’s courts at Wejlminjier^ Iherifis, 
coroners, gaoler^, ^c. commiffioners of the cufloms 
and excife, 'idc. The fecond are thofe which only 

I 


concern 
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concern particular diftri£bs belonging to private indivU 
dusds, fuch as flewards and bailiffs of manors. 

§ 3. Offices are alfo either judicial or miniilerial ; the 
firft relating to the adminiftrationof juftice, and which 
muft be exercifed by perfons of fufficient (kill and ex- 
perience in the duties of fuch offices. 

The fecond are thofe where little more than atten- 
tion and fidelity are required to the due difcharge of 
them. 

§ 4. Upon the eftablifhment of the feudal law our 
kings frequently granted lands to their fubjefts referv- 
ing fome honorary fervices, to be done by the grantees 
and their heirs, to the king hithfelf j fuch as to carry 
his banner, or his fword, or to be his fewer, carver, 
or butler at his coronation. 

This was called tenure by grand ferjcanty, and the 
right of performing thefe fervices was confidered as an 
office of great honour ; many of which ftill exifi, and 
are claimed to be exercifed at every coronation. 

§ 5. There are nine great offices of the crown, the 
perfons exercifing them, who are ufually called the 
great officers of Hate, have the titles of lord high 
fteward, lord chancellor or keeper of the great feal, 
lord high treafurer, lord prefident of the council, lord 
privy feal, lord great chamberlffin, lord high confiable, 
earl marlhall, and lord high admiral. 

§ 6. All public offices muft originally have been 
created by the fovereign as the fountain of government. 

K 3 There 
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There are however a great number of offices, whioh 
emfted for time out of mind, are therefore £ud 
4 Inft. 75. to be derived from immemorial ufage : and Lord Coie 
fays it is a rule in law, that andent offices muft be 
granted in fuch fonn and manner, as they have ufe4 
to be, unlefs the nlteradpn be by authority of parlia* 
ment. 

a Inft. 53$. § 7* confequence of the 

ftatute 34 Edw. i« De Tallagio non imponendo. The 
king cannot ere£t any new office, with new fees, for 
that is a talliage put upon the fubjed, which cannot 
be done without the aflent of parliament. And this 
appeared by a petition in parliament 13 Hen. 4. in 
which the commons complained that an office was 
erected for meafurage of clothes and canvas, with a 
new fee for the fame, by colour of the king’s letters 
patent, and prayed that thofe letters patent might be 
' revoked ; for that the could creft no offices with 
new fees, to be taken of the people who may not be 
fo charged but by parliament. And he obferves that 
thefe letters patent were declared void in the court of 
lung’s bench and in parliament. 

Office* »ncl. S 8. There are a great variety of offices incident to 
dent to others, other offices of a fuperior kind, and grantable by thofe 
who hold the fuperior offices. Thus the lord chan- 
cellor or* keeper of the great feal and chief juftice of 
the king’s courts at JVeJimit^er, have a right of grant- 
ing feveral offices in their refpe£tive courts. And Lord 
9 Inft. 4*5. Coke cbfervesihat the juftices of the king’s courts did 
ever appoint their clerks to inroll all pleas, pleaded 

before 
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before them ; fome of whom by .prefcripdQn grew to 
be oncers in their courts. And by the ftatute fFeJitn, 

2. c. 30. it was declared that all jullices of the 
benches from thenceforth Ihould have in their circuits 
clerks to inroll all pleas, by whioh this right was con- 
firmed. And the jullices of alfize have ever fince 
appointed the clerk of allize. 

§ g. It has alfo been an ancient pradice for the 4 ®;*P' 
n r . . , , . . Jenk. ai6. 

ihenffs of counties, to appomt the county clerk and 4 Med. 167, 

gaoler. The ci^os rotulorum appoints the clerk of the 
peace. Curfitors are appointed by the lord chan- 
cellor ; and exigenters' and philazers by the chief 
juilice of the common pleas, 

§ 10. There are feveral ancient offices incident to 
bilhopricks, fuch as chancellor, commilTary, regiller, 
which are judicial ; and other offices fuch as 
fteward, furveyor, park keeper, which are only 
minillerial. And where a new bilhopric has been 
created, thebiihop has appointed officers of a fimilar 
nature. 

§ II. Offices held immediately from the crown* lJowgn»nted, 
mull be granted by letters patent. And each office 
mull be granted with all its ancient rights and 'privi- 
leges, and every thing incident to it. For if any 
office incident to that which is granted, is referved, the 
refervation is void. And therefore a grant of the * Salt. 439. 
office of marlhall of the king’s bench prifon, to which 
the office of chamberlain is infeparably incident, with 
a refervation pf the office of ehamberl^, was held to 
be void, 

K4 
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§12. Where an office is incident to another office, 
inch incidental office cannot be granted by the crown; 
even though the principal office is vacant at the time. 

Mitton’* § 1 3* Queen Elizaheth by letters patent granted the 
4 Rep. 3 a 3. office of clerk of the county court of Somerfetjhire to 

one Mitton with all fees, and afterwards the 
queen conllituted Arthur Hopton, efq. Iheriff of the 
fame county, who interrupted Mitton claiming that^ 
which was mentioned to be granted by Mitton to be 
incident to his office of Iheriff ; and thereupon he ap- 
pointed a clerk himfelf of the county court. Mitton 
complained to the lords of the council who referred 
the confideration of the validity of the grant of the 
faid office to the two chief juftices, Wray and Anderfon, 
who held a conference with the other juftices and it 
was refolved by all the juftices, nullo contradicente^ aut 
reluhlantef that the faid letters patent were void in law; 
becaufe the office of Iheriff was an ancient office of 
great truft, and authority; and that the king could 
not abridge the Iheriff of any thing incident or appur- 
tenant to his office, for the office was entire, and fo 
ought to continue. That the county court, and the 
entering all proceedings in it, were incident ,to the 
office of Iheriff, and therefore could not by letters 
i patent be divided from it. And although the grant 
was made to Mitton^ when the office was vacant, yet it 
was void.' And when the queen appointed a Iheriff he 
Ihould avoid it. And fo it was adjudged in Scroggs 
cafe, in the beginning of the reign of queen Elizabeth, 
were queen Mary tempore vacationis, of the office of 
chief juftice of the common pleas, granted the office 

of 
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cif exigenter of London to ScroggSy and it was held 
void ; becaufe it was incident to the office of chief 
juftice of the common pleas and the next chief jufUce 
might avoid it. 


§ 14. As to grants of incidental offices by perfons 
holding fuperior offices, they muft in general be by 
deed duly executed ; though Lord Coke fays that a man 
may be retained as a fteward to keep a court baron, or 
a court leet, without deed ; and it was held hy the 
court of king’s bench in a modern cafe, that an appoint- 
ment of a clerk of the peace of a county by the 
cujlos rotulolmiy by parol, was good ; becaufe it enured 
as an execution of a power. For whatever is to take 
effeiEl out of a power or authority, or by way of ap- 
pointment, is good without deed j otherwife where it 
takes effeft out of an intereft. 


I Infl. 61 b. 


Saunders v, 
Owen, 

2 Salk. 467. 

I Ld. Ray. 
158. 
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§ 1 5. Lord Coke fays that if a houfe or land belong 1 luft. 49 a. 
to an office, by the grant of the office by deed, the 
houfe or land pafleth, as belonging thereunto. 

§ 1 6. The reftraints impofed upon biffiops, and Biftopt, &c. 
other ecclefiaftical perfons, refpefting alienation, have offices?”*^ 
not been held to extend to grants of offices : fo that j 
their rights in this refpetb ftill remain as they were at 
common law ; from w'hich it follows that bifhops may 
grant judicial offices for the lives of the grantees, 
which will bind their fucceffors : Provided fuch grants 
are made and confirmed in the maimer required before 
the difabling ftatutes were pafled. 


§ 17* It 
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§17. It was refolved in the bifliop of Salijhury*i 
cafe that if an office is ancient and neceliary» the grant 
thereof with the ancient fee is not any diminution of 
the revenue, nor impoveriflung of the fucceflbr ; and 
therefore for neceflity fuch grants were by conftruftion 
excepted out of the general reftraint of the ftatute 
1 Eiiz . : and if bilhops fhould not have power to 
grant offices of fervice or neceffity for the life of the 
grantees, but that their eftate fhould depend upon 
uncertainties, as upon the death, tranilation, ^c. of 
the bilhop, then the moll able perfons would not ferve 
them in fuch offices, or at lead would not difeharge 
their office with any alacrity. 

§ 18. It was alfo refolved that in the cafe of a 
modem bifhopric, a grant of offices of neceffity, with 
a reafonable fee (the reafonablenefs of which Ihould 
be decided by the court of juftice in which it fhould 
depend) fhould be good. 

§ 1 9. "With refpeft to grants of honorary or mini, 
flerial offices by bilhops, it has been refolved in a 
modem cafe, that offices which exilled before the flat, 
I Eliz. arc not within the reftraints of that ftatute j but 
that they may be granted as before. And that the 
utility or neceffity of the office is not more material 
fince, than it was before the ftatute. 

§ 20. Sir yobn Trelaitmey brought an aftion of debt 
againft the bilhop of Winebejier for five years falary of 
feveral offices^ viz. great and chief fteward of the 
bifhopric, and of all its caftles, lordfhips, manors, 
^c, and condu^or of the men and tenants of the 

bilhop, 
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bifliop, vith a lalary of ^loo per smntm ; and mafter 
ke^er or prefenrer of the vdld beaiils in all the forefts 
parks chafes and warrens belonging to the biihop ; 
aiid chief governor of all birds fiih and beads of 
warren, idc, (commonly called chief parker) with a 
oi ^ 7.0 per mnum. Which offices and falaries 
were granted to the plaintiff by the late bifliop of 
Winchejier^ by letters patent, with claufe of diflrefs if 
unpaid. The biihop pleaded the ftatute i Elix. c. 19. 
which reffrains all bilhops, ^c. from making any gifts 
or grants of any honors caffles manors lands tene* 
ments or other hereditaments for any greater edate 
than twenty-one years or three lives. And alfo that 
the offices aforefaid were not ancient offices of the 
bilhopric, nor were ufually granted for life ; and that 
the faid fees were not the ancient fees ; and that the 
faid offices were ufelefs, and merely nominal, and no 
duty or fervice to be done for or in refpe£t of them. 
The jury found a fpecial verdift that the offices of 
chief deward and conduftor of the men, were 
ancient offices of the biihop, and had been anciently 
and ufually granted for life, with an annuity, and that 
the annuity of 1 00 was the ancient fee. That the fame 
were granted to the plaintiff by Jonathan late biihop 
pf Winchefteri which grant was approved by the dean 
and chapter, and confirmed by them. They then 
found the datute i EUz. and that thefe offices, at the 
time of making this ajd, and fince were merely nomi- 
nal, and no duty attendance or fervice to be done for 
pr in refpeft of them. And a^ to the office of mader 
keeper of all the beads in the parks, or chief parker, 
^hey found that it was not ^^cient olfipe. 


m 


The 
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The queftion on this fpecial verdid was whether Sir 
John T'relawney vfzs entitled to hold the two firft men- 
tioned offices, and to recover the arrears againft the 
bilhop. As to the office of chief parker the fafts 
found by the fpedal verdict made an end of any quef- 
tion concerning it, and the point was given up. 

Lord Mansfield faid that at common law a biffiop, 
with the confirmation of his dean and chapter, might 
exercife every aft of abfolute ownerfhip ov?r the 
revenues of his fee 5 and bind his fucceflbrs, as much 
as tenant in fee could bind his heir. Then came the 
reftraining ftatute i Elix. But patents or grants of 
offices with fees, falaries or profits annexed to them, 
were not mentioned in the aft. There were no ge- 
neral words adapted to the cafe of offices ; and yet 
there was not a fmgle bifhopric at that time without 
fome offices granted. Had the legiflature meant to 
reftrain the regranting them, as they fiiould drop in, 
it mull have been done by a fpecial provifion, with an 
exception of fome, at leaft of judicial offices. As the 
. general reftraint is not extended to the cafe, there was 
no occafion to make excepuons. Continuing ancient 
offices, with the ancient fee, in the ufual manner was 
not a dilapidation of the revenue of the bifhopric. 
Every bilhop left this power to be exercifed by his 
fuccelTor, as his predecelTor left it to be exercifed by 
him. • Such grants being no new charge upon the 
bilhopric, which only remains liable t6 the fame fees 

or falaries, to which it was liable before. 

• 

His lordfhip after Hating feveral cafes concluded in 
thefe words — “ The office in queftion in this caufe is 

“ found 
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'* found never to have been more ufeful or neceflary 
than it is now, and yet all the bifhops of Winchejier 
from the firft Elizabeth have thought the grants of 
it valid ; and every fucceeding bifliop has fubmitted 
“ to the grant made by his predecelTor, and the 
“ greateft men of the kingdom, or the neareft rela- 
“ tions of the bifhop, have fuccellively held the office. 

The prefent bilhop thought this grant good for 
eleven years, but has conceived a doubt from the 
’* mifapplication and repetition of inconclulive and 
contradiftory arguments about the office being ne- 
ceffary. Whereas we are all unanimoufly of opi- 
nion that an office and fee which exifted before the 
1 Eliz. is not within the ftatute ; but may be granted 
fince, precifely in the fame manner in which it was 
“ granted before, and that the utility or neceffity of 
" fuch an office is no more material fince the i Eliz. 

“ than it was before: and this opinion we think 
agreeable to the words and intent of the aft, and 
“ every precedent fince the ftatute. And therefore 
“ there muft be judgment for the plaintiff.” 


§ 21. With refpeft to the eftate or intereft which What Eftate 
may be had in offices, it appears from ancient 
records that feveral of the great offices of ftate were, 
and they ftill continue to be, hereditary, and may be 
held in fee fimple. Thus the office of fteward of Cafeofthe 
England was the inheritance of Hugh De Grentwefnil^ 
who held the hfnor of Hinckley by that fervice. The a Bro.Parf, 
office of conftable of England was held by Milo Fitz- 
•waiter in fee fimple ; and afterwards hy ‘Humphrey De ^ 

Bohun, The office of marfiial of England was held 
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by the earl of Pembroke in fee |imple. The office of 
great chamberlain of England was held by Henry De 
Vere carl of Oxford in fee from whom it defcended to 
the dukes of Ancafter ; and upon the death of Robert 
duke of Ancajler, in 1779, the office dtfcended to 
his two fifters and coheirs lady Willoughby De Erejby 
and lady Georgina Charlotte Bertie. 

§ 22. Although the offices mentioned in the laftfeflion 
are ufually called offices in fee, yet they are not intitled 
to that appellation: for they are only inheritable by 
the lineal defcendants of the firfl: grantee of the office, 
and are exadly fimilar to what is inaccurately called a 
dignity in fee. 

§ 23. The offices of fheriff, gaoler, park keeper or 
forefter, fteward or bauliff of a manor have alfo been 
granted in fee Ample. And it is held that where an 
office may be granted in fee, it may be granted for 
life or years, or to one for life, remainder to another" 
for life. 

$ 24. With refpe£t to judicial offices they cannot in 
general be granted for a greater eftate than for life, 
becaufe they are only exercUable by perfons of Ikill 
and capacity. 

5 25. If an office be granted to a man quamdiu fe 
ffftte ffjferit, the grantee has an eftate for life. For 
ftnce nothing but mifcondud can det^mine his inte* 
reft, no one can prefix a (horter time than his life, 
lince it muft be by his own ad, which the law will 
not prefume, that his eftate can determine. And if 
2 the 
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the words be quamdiu^e bent %ejferit^ iantum. 
eftate will not be abridged by 'the addition of the word 
tantum> 

% 26. The judges of the feveral courts at Wejiminjler 
formerly held their offices, durante bene placito. By 
the flat. 13 fT. 3. c. 2. it was enacted that their com- 
miflions ihould be quamdiu fe bene gejferint, but that it 
might be lawful to remove them on an addrefs of 
both houfes of parliament. And now by the flatute 
I Geo 3. c. 23. the judges are continued in their offices 
during their good behaviour; notwithflanding any 
demife of the crown. 

§ 27. Offices which do not concern the adminiftra- 
tion of juftice, and only require common fldll and 
diligence, may be granted for years; becaufe they 
may be executed by deputy, without any inconvenience 
* to the public. 

§28. The office of regifter of policies of infurance 
in LondeUy was granted by the king for years ; and 
adjudged to be a good grant ; becaufe it did not con* 
cem the adminidration of juftice, but -only required 
the Ikili of writing after a copy. 

§ 29. But no office of truft, requiring ikill and 
capacity in the execution of it can be granted for 
yean. 

§ 30. James i. granted the office of marihall 
of the marfhalfea for 31 years, and it was held by the 
chancellor, and four judges that the grant was void, 

becaufe 
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becaufe this was an office of ereat truft annexed to 
the perfon, and concerned Tne adminiftration of 
juftice : and this truft was individual and perfonal, and 
ihould not be extended to his executors or adminiftra- 
tors ; for the law will not reppfe confidence in matters 
concerning the adminiftration of juftice, in perfons 
unknown. 

§ 31. It was determined in a modern cafe that the 
office of marlhall of the king’s bench might be granted 
to a perfon for years, determinable on the death of 
fuch perfon. For in that cafj the office could not go 
to executors or adminiftrators. 

§ 32. Lord Hale is faid to have been of opinion 
that an office of truft might be granted for years. 
And that the true reafon of the determination in 
Reyneir^ cafe was, that the cuftom had been to grant 
it in fee. And Lord Chancellor Finch is reported to 
have faid that an office may be granted for years : 
For the fame inconveniencies attend an office in fee ; 
and a perfon unknown and unfit, as an infant or feme 
covert may happen to have the fame under an eftate 
of inheritance. 

§ 33. Offices may alfo be granted at will, and 
in ReyneWi cafe the judges faid that the office of 
marlhall of the marfhalfea had always been granted for 
life, or at will. And there is a precedent in Dyer of 
a grant by the king of the office of *chirographer of 
the common pleas, to have as long as it Ihould ploife 
his majefty. 


S 34. K 
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§ 34. If the king grants an office to hold at vdll, tliift.4s «. 
and grants a rent to me officer for life, ibr the ezercife 
of the office ; this is not an abfolwe eftate for life ; 
becaufe the rent bdng granted on account of the office 
and for difcharging the duties of it, whenever the 
grantee’s intereft in the office ceafe^, the rent is deter- 
mined. 

§ 35. fhere are feveral offices which may be OfRcrerfion- 
granted in reverfion, where there is an uffige to fupport a'vrat!*^8. 
fudi a grant, even though they are judicial offices. 357 * 
But without fuch an ufage or cuftom, no judicial office 
can be granted in reverfion. 

§ 36. King i. granted the office of auditor of Curie’* C«fr, 

the court of wards to two perfons, to hold immedi- ** 
ately from the death of the two perfons who then held 
the office. It was refolved that this grant was void, 
becaufe it was a judicial office, and as none can give 
any judgment of things which may happen in futuro, 
fo none can be a judge in future. And the rule 
was, that officia judiciale non contetfatifur antequam 
vaeent. For he who at the time of the grant in re- 
verfion may be able and fufficient to fupply the office 
of judicature ; before the office falls, may become un- 
able and infufficient to perform it. 

§ 37. An ecclefiafiical office of the judicial kind 
may be granted in reverfion, where there is a .cuftom 
and ufage to fupport fuch a grant. 

§ 38. The office of fegifter of the. bifhop of Ro^ Young v. 
ch 0 er was granted to a perfon, to hold from the death cro. c*r. 
Voi,. III. L of 
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or furrender of the perfon, who dien hdd It for life, 
to be exercifed by the grantee, or his fufficient deputy. 
It was refolved that the grant was good, for althougb 
there is no reverfion of an office, unlefs it be an office 
of inheritance, yet it may well be granted in revetiion, 
habendum after th6 death of the prefent officer ; it 
bdng no more than a provifton of a perfon to fopply 
it, when it becomes void. Aiid where fuch provifion 
has been ufually made, the cuftmn and ufage give 
UJtOioa to it. 


Rex ▼.Kemp, 
3 Salk. 465. 
Skis. R. 446. 


$ 39. Where the king granted an office to a perfon 
durante bene flaciu, and afterwards granted the fame 
office to another perfon for life, to commence after 
the death, furrender, or forfeiture, of the firft grantee ; 
it was obje£ked that the fecond grant was void, for the 
firft eftate being at will could not be furrendered or 
forfeited; and that an eftate of freehold could not 
depend upon an eftate at will. 


The court faid, ift. That an eftate at will in lands 
could not be furrendered, becaufe it was determinable 
at the will of either party. But an office was not pro.< 
perly at the will of both parties, but at the will of the 
king only; for the grantee could not determine his 
will but by furrender. 2d, It might be faid to be ' 
forfeitable in fome meafure, and the king’s tenants at 
will might be faid to forfeit; for in the cafe of for> 
feiture the king would be informed by inquifition be> 
fore he determined his will, and then upon the return 
of pthe inquifition the office would be forfdted. 3d, A 
freehold eftate in lands could not be granted to corn- . 

mence, 
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mence^ in fututot or depend on -an cftate at 
but a new office might be croited to commence in 
fot it was the creature of Iffin who made 
and it WK no otherwife in being than it was in grant $ 
and the king did not grant a reveriion, but in rever« 
iion, and that not in refped of a pardcular eilate ; but 
becaufe he was pleafed to grant in future. 

$ 40. All thofe offices which are of .a real nature What Offices 
and grantable in fee fimple, may be intailed within the tolled^ 
ftatute conditionalibus. Becaufe they are de- i inft, ao«. 

mandable in a fracipe ut tenementa. Thus Lord Coke 
fays, that the office of the marflial of England was in- VideCollini’t 
tailed ; as alfo the office of one of the chamberlains 
of the exchequer. 

S-41. The offices of fteward, rccwver, orbailiffi of ilnft.soa. 
a manor, or of forefter, may be intailed within the \ ^*^1* 
ftatute De Donis ; becaufe they are exercifable within 
lands. 

§ 42. But offices merely pofonal are not capable of 
being intailed. This point was very fully argued in 
the cafe refpe£ting the office of Great Chamberlin 
of England, determined by the Houfe of Lords in 
1626. 

John De Vert, Earl of Oxford, in 4 EHz., bong Collin»’s 
feifed in fee-fimple of the office of Great Chamberlain 
of England, by his deed, covdianted wi^ the Duke 
of Norfolk and others, that he and his hein and affigns 
would froni thenceforth itand £dfed diereof, to the uib 
La of 
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cfhimfelf forlife^ remsunder to the Lord Bulbeck hitf 
fon and the heirs males of .his body. Robert Earl 
Oxford claimed, the office under this intam as heir nude 
of the body oi John the fettlor, and L(wd Willmighby 
claimed the lame as hdr general. 

Lord Chief Juftke. Crew delivered his opinion, that 
the office was intailable within the Ibtute De Donis. 
But a major^ of the other judges, amongft whom was 
Mr. Juftice (a part of whofe argument may 

be feen in QoUins'), gave their opinion, tha.t this high 
office was inherent in the blood of the firfl: grantee, 
and incapable of alienation ; and, therefore, could not 
be intailed by any perfon feifed of it< In confequence 
of Ihis opinion, the Houfe of Lords certified in htvour 
of Lord PFilloughby the heir general ; and the office 
was accordingly granted to him by his majefty. 

$ 43. A woman may be endowed of an office of 
inheritance, as o£ the office of marfhall of the marlhaL 
fea, to have the third part of the profits; but, in 
fuch cafe, Ihe mud contribute a third part of the 
charges. 

So Ihe may be endowed of a third part of the profits 
arifing from the keeping of the gaol of the abbey of 
Wejltninjier’y or of the third part of the profits of 
courts, fines, heriots, 

■ $ .44« Curtefy is alfo incident to offices of inhe- 
ritance ; and Lord Coke has cited a record, from which 
it appears that Jidsn IXike of Lancajler was allowed to 

exercife 
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exercife the office of fenefchal of England,^ at the eo> 

Donation Ricbard-^.^ as tenaiu by die curtdy. - 

§ 45. At the fame coronation, John Dymoek claimed Ck^Uot, 
die office of king’s champion, as tenant by the curtefy, 
and \ras admitted and recdved accordingly. 

§ 46. Minifterial offices requiring only common Some Office* 
fkill and diligence, may be held by two perfons : mid ^Tw*P«r- 
fo may alfo fome judicial offices eflablifhed by ad: of l^n*. 
Parliament. But an antient judicial office cannot be 
panted to two perfons. And Lord f^ys, that ' ^log. 14$. 
Henry 6. having granted the office of high adnural to 
the Duke of Exeter and his fon, the judges held it to 
be void, the charter being of a judicial office; for 
fuch antient offices mud be granted as they formerly 
have been. 

S 47. A grant to two perfpns to be chief juftices of u Rep. ji. 
any of the benches is void. But as to offices incident 
to the king’s courts at Wejlmnjlert it feems to be in 
the difcretion of the judges, if they fee that an office 
in their courts comprehends too much for one man to 
execute, to join another perfon- with him. But, in 
fuch a cafe, it muft ftill be granted as one office. For 
if it is divided into two or three different offices, the 
prefcription is interrupted, and it is not a grant of the 
antient office. 

§ 48. Ecclefiaftical offices, though of the judicial 
kind, may be granted to two perfons, where there has 
been ji ufage of granting them in that manner. 

L 3 S 49‘ The 
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§ 49. Thebiihop of grsM»tc 4 the office of 

chancellor or coihnuflary of his diocefc to two perfoiu 
to hold the fame conjunRim et to them and the 

fttryivor of them. It was agreed by the counfel on 
both fidcs, that this office had been andently and 
ufually granted in this manner. And on a cafe ftated 
out of Chancery, and referred to the Court of King’s 
Bench, the only queftion was, whether this was fuch 
a judicial office as could be granted to two perfons. 
It was refolved that it was a good grant j and the prin> 
cipal reafon of the judgment was, bccaufe of the long 
and conftant ufage. And it was fatd, that the offices 
of molt of the bllhopricks va. England were and had 
been conftantly fo granted. 

$ 50. Salkeld reports, that in this cafe, the court faid, 
if an office be granted to two, and one dies, the office 
does not furvive, but determines. As, if there are 
two Iheriffis, and one of them dies, the other cannot 
ad : otherwife, if ^nted to two, and the furvivor of 
them. 

S 51. Where ap office is granted to a perfoh and 
his heirs, or to a perfon and his affigns for his life, it 
may in Ibme cafes be affigned. For Jenkins dates that 
it was held by all the judges in the exchequer, that 
^hep the office of chamberlain of the exchequer was 
granted‘to A. and his affigns, A. might affign it, but 
could not make a deputy, witkont fpecial words to 
{enable him. 


5 5*. Thorp 
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$ 53. 'Here is, hotrever, great «bfcurity in the 
books refpeding the ailignment of offices. In a cafe Dennis v. 
reported by Hardre/s, the queftion was, whetha: the 
office of teller of the exchequer, which had been 
granted to a man, habendum to him and his affigns, 
during his life, could be affigned. Seijeant Glynn con- 
tended, that the office was affignable by reafon of the 
word affigns in the patent ; but elfe it would not have ' 
been affignable, being an office of truft which concerns 
the king in his revenue. That fome offices were in 
their nature affignable without the word affigns, and 
fome not ; as a parkerfhip is an office affignable in its 
nature, being an office of profit. Others are not, viz. 
offices of public truft, as the office in queftion ; fo 
offices granted to men, and their affigns, were affignable, 
and there was no inconvenience in fuch a cafe, for, if 
affigned to an unfit perfon, the court would refufe to 
admit him. 

Sir Heneage Finch argued on the other fide, |ft. 

That the office was not affignable without the word 
affigns, becaufe it was an office of a great and public 
truft. ad. That the habendum did not alter the cafe, 
it being in the king’s cafe. For it would ‘be inconveni- 
ent that the king fhould have m officer, in fuch a place, 
put upon him agdnft his will ; and habendum to the 
grantee and his affigns, was no other than if it had 
been to him and his heirs, which would have been 
void. In Hatton*s cafe, the office of a garbler granted, 
with power to one to make a deputy, did not extend 
to an alfignee : becaufe it was an office of truft; 

Tliere was no precedent of an affignment of fuch an 

L 4 office. 



*5* C^ces. S-S*"“55t 

O 0 ce. No judgment was give^ in this cafe, the kiqg 
having flopped the proceedings by 9 ^t de rege m 
CSf^ultO,. 


Ante, i. 42. 
Collins, 192. 
Vide Rex v. 
Lenthal, 

3 IllPli- 143* 


§ 53. In the cafe refpefling the o^ce of Great 
Chamberlain oi England in 1626, Mr. Juftice Dodridge 
was of opinion, Aat an office not within the fta- 
mte ofi^fcs. ■ 


Who pay S 54. l^qrd Coke fays, that, ** if jm office, either in 
grant of kings or of a fubjed which con- 
Jenh* lai. cem$ the ^dminiftration, proceeding, or execution 
ofjulHce, or the king’s revenue, or the common 
‘‘ wealth, or the mtereft, benefit, or fafety of the 
fubjed, or ^he like, be' granted tp a man that is 
inexpert, and hath no (kill and fcience to exercife or 
“ execute the fame, the grant is merely void, and the 
“ party difabled by law, and incapable to take the 
“ fame, pro commodo regis et populi. For only men of 
“ fldll, knowledge, and abifity to exercife the fame, 
afe capable of the fame, to ferve the king and his 
people.” 


Vintner’s 

Cafe, 

Bro. Ab. Tit. 
Office, 48. 
Dyer, tyo. 


§ 55. King Ed-w^ 4. by letters patent, apppinted 
Thomas ViniJi^r to be clerk of the crown. The judges 
pf the Court of King’s Bench, with the' alTent of the 
judges of the Court of Common Pleas, refixfed jiim ; 
becaufe be was not exercifed m kis pffipe, nor my 
other m the court, as he pught by a long time, and 
fo declared to the king. Upon which the king, by 
advice of the jullices, appointed one John clerk 
there, whp \t'as expert, an4 feat to the faid jufiices hfs 

letters 
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letters under his fignet, which after were inrolled in 
d»e fame court, tlmt they reje&ed Vintner and admitted 

§ 56. A clergyman waa made , cl^cellor to a 
hifhop, and confirmed by the dean and chapter : but, 
becaUfe he was not learned in the canon and civil law, 
he was removed by the ecclefiafUcal commiflioners. 
And though it was inflfted that he had a freehold, 
and therefore had prayed a prohibition, yet it was 
denied, 

§ 57. A grant of an office of fkill to an infrnt, to 
be exercifed in pra/entit is void. But if in futurot and 
that lie is of full age and expert, when the office is to 
be exercifed, the grant is good. 

S 58. Where in the grant of an office it is exprefsly 
faid, that it fhall be exercifeable by deputy, the grantee 
need not have fuch fkill and ^owledge^ as is necef> 
fary to the execution of the office. 

§ 59. Offices merely miniftetial, which dp not re- 
quire particular fkill or knowledge, may be granted to 
any perfon, and even to women. 

Thqs, a woman may haye the office of the.cuflody 
of a caflle ; and Lord Co^e m^dons an inflant^e of a 
woman’s having the office of forefter in fee-flmple. 
But he obferves, that fhe could not execute the office 
herfelf, but was obliged to app^t su deputy during 
the eyre, who fhould be fwoim 
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§ 60. Mr. 
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5 60. Mr. Seijeant Dodridge, in liis argument re* 
fpe^g the barony 'of Berfavenwj^ memions» that the 
office of high conftable of England defeended to the 
daughter of Humphrey De Bohun Earl of Hertford and 
EJfex. The office of lord fleward ddeended to Blanch 
daughter of Henry Earl of LancaJlerj in whofe right 
yohn of Gaunt enjoyed the fame. And the office of 
Earl Marjhall defeended by an heir female to the houfe 
of Norfolk. 

The office of Great Chamberlain of England is at 
this moment held by the two fillers and co>heirs of 
Robert late Duke of Ancajler. 

§ 61. Offices which concern the adminiftration of 
jullice, fuch as the judges of the king’s courts at Wefi- 
mitfiert Eift. mull be exercifed in perfon, and not by 
deputy. 

$62. There is, however, one exception to this 
rule ; for a IherilF, though his office concerns the ad- 
minillration of jullice, may notwithllanding appoint a 
deputy, by the name of undcr-flieriff. 

§ 63. There iae fome offices of the judicial kind, 
in the creation or grant of which is contained a power 
of appointing a deputy. Thus, the chief juHices in 
eyre n£ay appoint deputies, by the exprefs words of 
thdr patents, to exercife the office for them. 

5 <$4. A minillerial office which is to be performed 
by the grantee in perfon, cannot be exercifed by de* 

puty. 
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puty. Thus, it is faid ia Dyetf that the office of car- 
ver, beiog m office of truft, cannot be exerdfed by 
deputy. 


5 65. But mmillerial offices which are not of trod, 
and do not require any particular Hdll, may in gosoal 
be exerdfed by deputy. And all offices which may be 
affigned, may be exerdfed by deputy. For, eui licet 
qued majus efty non debet quod minus eji n»n licere. 

§ 66. l^ord Coke fays, there is a grent difference 
between a deputy and an affignee of an office. Fbr 
an affignee is a perfon who has an eftate or intereft in 
the office itfelf, and doth all in his own name, for 
whom his grantor fhall not anfwer, unlefs it be in fpe- 
cihl cafes. But a deputy has no eftate or intereft ia 
the office, but is the officer’s fhadow, and doth all 
things in the name of the officer, and nothing in his 
own name, and for whom his grantor fliall anfwer. 

§ 67. A deputy cannot, in general, make a deputy ; 
for a deputy being only one who is authorized himlelf, 
he cannot delegate his authority to another. But it 
has been held that a fteward of a manor, who is au- 
thorized to exercife the office by himfelf, or his fuffi- 
eient deputy, may enable ano^er perfon to take a 
furrender out of court. 

$ 6S. Offices of inheritance may be exweffed by 
deputy in cafe the perfons entitled for the time to the 
office are incapable of exercifing it in perfon : as, where 
fuch offices defcend to infants or women, or to a per* 
' 8 fon 
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ion under the rank of a knight. Thus* the oiEce of 
Xarl Marfliall of Ei^land, zad allb that of High‘Con» 
itable of may be exercifed by deputy. 

§ 6,5. Humphrey De Bobun Earl of Hereford^ held 
the manors of Harkfieldy 'idc, of > the king by the fer. 
vice of being conftable of England, and had i^ue two 
daughters. Upon a queftion how the daughters, be.- 
fore marriage, could exercife the office, it was refolved, 
that they might make their fuffident deputy to do it 
for them ; and, after marriage* t^te huibwd of the 
eldeil might do it alone* 

§ 70. In the Cafe refpefting the office of Great 
Chamborlain of England, which was heard in the 
Houfe of Lords in the year 1782* Lady Willoughby of 
Erejby, (the wife of Mr. Burrell), who was the eldeft 
of the two filters, and coheirs of Robert Duke of An- 
cqfter, claimed this office; and contended, that, if 
there was any ground to fay that the office had de- 
fcended to both the filters, lUll that the right to exer- 
cife the office belonged to Mr. Burrell as the hqlband 
of the eldelt. And, in fupport of this claim* it was 
infilted* that the office of Great Chamberlain of Eng-, 
land was an hereditary office in grofs held in grand 
ferjeanty ; and, in the cafe of coheirs* when the eldelt 
happened to be a feme covert, defcended upon thq 
eldelt, ^d was to be executed by her hulband : an 4 
that this was perfectly agreeable to* and warranted by* 
the ufage in all fuch great offices as had in the cpurfe 
of time defcend^ to heirs general. The office of 
Reward of Bnpand had defcended hi twQ iollances tq 

thQ 
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' tlio eld^ The office of raal&ibic of En%‘ 

land had come to Humphrey de Bohun by Ms maniage 
with the eldeft dat^ter of MBit Fihswaltsr, Ibe 
office of Earl Marjhall of England came to Reger Bigot 
Earl of Norfolk^ in right of Ms mother Maved, who 
was the eldeft daughter of William Marjhall Earl of 
Pembroke, 

The following queftion was put to the judges s— 

** The late Duke of Ancajler haring died fdfed of 
** the office of Great Chamberlain of England^ leaving 
Lady Willoughby of Erejby, and Lady Charlotte 
Bertie^ his fifters and coheireftes ; does the laid 
** office belong to the eldeft alone, or to both ; or, 
** in either cafe, is the bulband of the elde^ en> 
titled to execute the faid office, or may both lifters 
** execute it by deputy ; and how muft fuch dq>uty 
** be appointed ? Or does it devolve upon the king 
** to name a proper perfon to execute the office dur- 
ing the incapacity of the heir ? The judges deli- 
“ vered their unanimous opinion, “ that the office 
belonged to both Afters ; that the hulband of the 
** eldeft was not, of right, entitled to execute the ftud 
** office. That both lifters might execute it by de- 
** puty to be appointed by them; fuch dqiuty' not 
** being of a degree inferior to - a knight ; and to be 
** approved of by his majefty.” 

The Lords certifted accordingly. 


15,7 


5 71. With 
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Qu^dtfica- 5 7 ’^* With rdpd^ to the oaths required to be tdceiif 
and the cwemonfes to be performed, as qualifications 
Offices. for heddh^ offices, it is enabled by the i8 Cha» 

ft. 2. fi I. that no perfon ihall be chofen to any office 
ms^ftracy, place qH tnift, or other employment re- 
lating to the government of any city, corporation, 
borough, cinque port, or other port town, who fhall 
not have received the facrament, according to the 
rites of the church of Engiand^ within one year next 
before fuch election. And that every perfon fo placed 
or elefted, Ihall take the oaths of allegiance and fu- 
premacy. 

S 7 «* By the ftatute 25 Cha. 2., commonly called 
the A£lt it is enafted, that all officers, civil and 
military, (except thofe of inheritance appointing de- 
puties), and all who have any place of trull or em- 
ployment in the king’s houfehold, fhall take the oaths 
of allegiance and fupremacy and teft, the next term in 
the King’s Bench or Chancery, or Quarter Seflions, 
and reedve the facrament within three months, and 
give in a certificate thereof, proven by two witnefles, 
to the court wherein they take the faid oaths ; and in 
cafe of negleft, Ihall be difabled to hold the faid 
offices, . and forfeit 500 /. 

S 73. An aft is pafled regularly every year to in- 
demnify perfons in office who have neglefted to qua- 
lify themfelves according to what is provided in the 
teft aft. 


§ 74. Though 
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5 74. Though the words of the fiatute 13 Cha, s. 
are fo very ftrong as to make ele£^iona to offices vend, 
and thofe of the tell afl, to make fuch perfons di£> 
abled in law to all intents and purpofes whatfoever to 
hold fuch offices, yet it has been held, that the a£ls of 
perfons not qualified according to thefe llatutes may 
be valid as to llrangers. For otherwife, not only 
thofe who no way infringe the law, but even thofe 
whofe benefit is intended to be advanced by it, might 
be fufferers for another’s fault, to which they were in 
no wife privy. 

§ 75. The intention of the llatute 13 Cha. 3. was 
to exclude perfons who were not of the church of 
England from all offices which concern the govern- 
ment, and is to be confidered as prohibitory upon the 
eleftors quoad fuch perfons. A diffenter, therefore, 
being ineligible to fuch office, cannot be fined for re« 
filling to accept it. 

§ 76. The corporation of London^ by a bye-law, HamTon r. 
impofed a fine of 600 /. upon every porfon who, being Parf"c».46>l 
elected, Ihould refufe to ferve the office of Iheriffi 
The chamberlain of London levied debt on a perfon 
named Evans for the penalty of his refufal to ferve the 
office of Iheriff, who pleaded the llatute 13 Cha. 2., 
averring that he was a protellant dilTenter withui the 
toleration aft, of fcrupulous confcience, and therefore 
had not received the facrament. The plaintifi* replied 
the 5 Gee. i. which confirms members of corporations 
in their refpeftive offices, although they have not re- 
ceived the lacrament. To this, the defendant demur- 
red. 
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red, and judgment was given in fevour of the ci^ ; 
. but reverfed by a fpecial commiffion, and the reverlal 
affirmed by the Houfe of Lords. 

OftheOfFence § 77. By the ftatute 5 and 6 Edw. 6., it is enaded, 
Officesl"* perfons who" ftiall fell any office, fliall lofe and 

I Inft. *34 «. forfeit ^11 their right, intereft, and eftate in fuch offices, 
and in the gift and nomination thereof •, and that all 
perfons who fhall purchafe fuch offices, ^fhall be dif-< 
abled from occupying or enjoying fuch offices j and 
that all fuch bargains fhall be void : provided that the 
aft fhall not extend to any offices whereof any perfon 
fhall be feifed of any eftate of inheritance, nor to any 
office of parkerfhip, or of the keeping of any park, 
houfe, manor, garden, chafe or foreflf. Provided that 
all afrs of perfons offending againft this ftatute, done 
before they are removed from their offices, fhall be 
good and valid. 

Provided that this aft fhall not extend to any of the 
chief Juftices of the Courts of King’s Bench or Com> 
mon Pleas, or to any of the juftices of aflize. 

* Inft. 148. S 78* Lord Coke fays, that the ftatute 5 Edw. 6 . ex* 
re. Ja. 269. {Q ecclefiaftical, as temporal offices, which 

concern the adnuniftration and execution of juftice ; 
and that it was refolved in the cafe of Dr. Trevor, 
chancellor of a bifhop in Wales, that both the office of 
chancellor and regifter of a bifiiop, were within that 
ftatute; becaufe they concern the adminiftration of 
juftice. And Qroke, in his report of this cafe, fays, it 
was held, that although thefe offices concern matters 

principally 
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principally pro falute animarum ; yet they alfo concern 
matters about matrimony, and legitimiation, which 
touch the inheritance of the fubje£ts ; and about matters 
of legacy, for chattels real and perfonal ; and, in that 
refpeft, are courts of juftice. 


§ 79. The office of archdeacon’s regifter is within 
the ftatute : and though the perfons to whom the fale 
and grant was made die, yet the archdeacon is difabled 
by the ftatute from making any other grant thereof, 
and the king fhall have the nomination. 


Woodward 
V. Fox, 

3 Lev. 

2 Vent. 187* 
WillesR.571, 


§ 80. The office of cofferer of the king’s houfehold 
is within the ftatute, and if a perfon purchafes this 
office, he becomes thereby difabled from enjoying it. 


§ 81. Sir Robert Vernon knight being cofferer of the Injiram’s 
king’s houfe fold the fame for a certain fum of money 
to Sit Arthur Ingram^ and agreed to furrender it to the Uro.jac. 386. 
king, to the intent that a grant might be made of it to 
Sir Arthur. The furrender was accordingly made, 
and Sir Arthur was admitted. It was refolved by Lord 
Chancellor Egerton^ the chief juftice, and others to 
whom the king referred the fame, that this fale was 
void by the ftatute, and that Sir Arthur was difabled to 
hold the office, and that the king could not, by a non 
objiante, difpenfe with this aft, fo as to enable Sir 
Arthur to enjoy the office at any time ; even .by a new 
grant, upon a fubfequent vacancy. 

§ 82. With refpeft to thofe offices which are not 
within the ftatute 5 Ediv. 6 . offices of inheritance and 
VoL. III. M alfo 
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alfo offices of parkerihip are exprefsiy e:^cepted by a 
provifo in the ad. And all under-leafes of fneh 
offices are alfo excepted inclufively. 

§ 83. The office of bwliff of a hundred is not 
within the ilatute ; for it is not an office of truft, nor 
does it concern the adminiftration of juftice. 

§ 84. There are feveral offices incident to the courts 
of law at Wejimtnjier^ fuch as the clerk of the rules 
of the king’s bench, the prothonotary, clerk of the 
warrants and inrolments in the common pleas, 
which being in the gift of the chief juftices are ex- 
prefsly excepted out of the act. 

The offices of the fixty clerks in chancery are not 
within the ilatute. 

§ 85. This ftatute does not extend to Commiffions 
in the army. And it was formerly held that the office 
of purfer of a fhip of war was not within it. But 
"Lox^MamJield has faid that, if the lords of the admiralty 
were to take money for tlieir warrant to appoint a per- 
fon to be a purfer, it would be criminal in the cor* 
rupter, and corrupted, 

% It was held in a modern cafe that a contrad 
with the warden of the Fleet, (who held only for life 
under tjte crown), that for a fum of money he ffiould 
Amender the office to the king ; to the intent that he 
fhould procure from the king a grant of the office, to 
the purchafer, was void, by the ftatute 5 and 6 Edw. 
6. c, 16. though that office had been and might be 

granted 
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gnmted to a fubjefb in fee. And that a bond given to 
fecure the payment of fuch confideration money could 
not be enforced in a court of law. 

§ 87. It was alfo held in the faipe cafe that the ex- 
ception in the Aatule 5 and 6 Edw. 6. c. 16. that the 
a£t Ihould not extend to any ofBce of which any per- 
fon was feized of an eAate of inheritance, meant 
only offices of which fubjedls were feifed of eftates of 
inheritance. 

§ 88. And in another cafe it was held that a bond Layngr. 
given by any of the officers mentioned in the ftatute n* 

5 and 6 Edw. 6. c. 15. for fecuring all the profits of S 7 i* 
the office to the perfon appointing, was void by that 
ftatute. So was a bond given by fuch an officer to 
furrender whenever the perfon appointing chofe. 

§ 89. Where an agreement or bargain is made by a What bar- 

deputy to pay his principal half the profits of an office, 

it is not within the ftatute : becaufe it is not to pay him Statute. 

- . r , 1 ./■ . « ft /It CuUifordv. 

a fum m grofs, but half the profits which muft be De Cardonel, 

fued for in the principal’s name : for they belong to 

him, though a fhare is to be allowed out of them to Tudor, Id. 

the deputy for his trouble. 

§ 90. But an agreement to allow a perfon a certain^ PaHbAi v. 
proportion of the profits of an office, in coqftderation I ’ » 
of his having procured or been aiding in to the ap- 322* 
pointment of it, is void. 

Ma 
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% gi> As the provifions of the ftatute 5 Edw. 6 . 
do not extend to all cafes, within the mifchief which 
it was intended to prevent, courts of equity have fre- 
quently interpofed. For though it be true that penal 
laws are not to be* extended as to penalties and punifh- 
ments, yet if there be a public mifchief, and a court 
of equity fees private contrafts made to elude laws, 
enafted for the public good, it ought to interpofe. 

§ 92. A perfon gave a fum of money to another 
for procuring him a commiflionin the marines. Lord 
Chancellor Henley decreed the bargain void, and faid — 
I lay down this rule, that if a man fells his intereft, 
to procure a permanent office of truft or fervice 
** under the government, it is a contraft of turpitude : 
it is afting againft the conftitution, by which the 
government ought to be ferved by fit and able per- 
fons, recommended by the proper officers of the 
crown, for their abilities, and with purity. 

§ 93. Lord Rochfort being groom of the ftole to 
his Majcfty, and in confequence of that office recom- 
mending pages'of the prefence, treated with the plain- 
tiff’s teftator to recommend him upon a vacancy on 
condition that he Ihould grant two annuities to parti- 
cular perfons. An aSion being brought on the bonds 
fecuring thefe annuities by the defendant’s teftator, 
for the arrears of the annuity, the plaintiffs filed their 
bill for an injun£iion. The defendants had demur- 
red, and the demurrer had been over-ruled. Upon a 
motion to contirrae the injunftion, upon the merits, 
the anfwer being put in, it was argued upon the part 

of 
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of the plaintiffs that the bonds were, pro turpi caufd ; 
that Lord Rockford, having a confidence placed in him 
by the king, had abufed that confidence, by felling his, 
recommendation ; and that, upon the public policy of 
the law, fuch an agreement ought not to Hand. On 
the other hand it was argued, that it was allowed this 
was not an office within the ftatute of Edw. 6 . that it 
was merely an office refpeding the king’s private, not 
his public charadler ; and that if it was turpis contrac- 
tus, that might have been pleaded at law. Lord 
Thurlow expreffed his doubts, whether it might not 
have been brought upon the record at law by a plea, 
and made a defence there to the aftion ; but thought 
that not a fufficient reafon to prevent his intcrpofition, 
the court of law never having determined that it could 
be fo brought there as a defence. He then, admitting 
that it was not within the ftatute Edw. 6. but treating 
it as a matter of public policy of the law, and fimilar 
to marriage brocage bonds, where, though the parties 
are private perfons, the pradUce is publicly detrimen- 
tal, ordered the injundlion to be continued till the Hartivtllv. 
hearing ; and afterwards upon the hearing ordered it 
to be perpetual, 811. 

5 94. Offices may be loft. i. By forfeiture. 3. By How offices 
acceptance of another office incompatible with that "'®y 
which the perfon holds. 3. By the determination of 
the thing to which the office was annexed, 

§ 95. It is a general rule that if a perfon does any Forfeiture, 
afb which is contrary to the nature and duty of his 
office, or refufes to perform the fervices annexed to it, 

M3 the 
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the office is forfeited. For in the grant of every office 
there is a condition implied, that the grantee ihall ex^ 
cute it faithfully and diligently. 

§ 96. Lord Coke fays., “ there are three caufes of 
forfeiture or feifure of offices, for matter of faft } 
as, for abufing, not uHng, or refufing. Abufing or 
*f mifufing ; as if the marfhall or other gaoler fuffer 
** voluntaiy efcapes, it is a forfeiture of their offices. 
So if a forefter or park keeper fell and cut down 
wood, unlefs for neceffary brulh, it is a forfeiture 
*5 of their offices; for deftru£tion of vert, is de- 
** {lru£bon of venifon. As to non-ufer there is a diL 
“ ference, when the office^concems the adminiilration 
“ of juftice, or the commonwealth, and the officer 
*f ex officio^ or of neceffity, ought to attend without 
“ any demand or requeft ; there the non-ufer or non- 
attendance in court is a forfeiture. As the office of 
chamberlain in the exchequer, prothonqtary, Ejfr. 
in the common pleas, for the attendance of 
‘f thefe and the like officers is of neceffity for the ad- 

V miniftration of juftice. So the attendance of the 
** clerk of the market is of neceffity for the common-. 

V wealth. So of holding the iherifis toum. But ' 
‘‘ when the officer ought not to attend or exercife his 
“ office but on demand or requeft to be made by hha 

to whom he is officer, there non-tifer or non- 
attendance is no caule of forfeiture without demand 
or requeft made. But when the office concerns any 
** man’s private property, and the officer ought ex officia 
** to attend his office without requeft, there the non- 

V nfer or non-attendance is no caufe of forfeiture, 

“ unlefs 
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unlefe the non>ufer or non-attendance is caufe of 
prejudice or damage to him, whofe officer he is, in 
« fomething which concerns his charge. As if a 
“ parker or cujios parci does not attend one or two 
“ days, and within thefe days no prejudice or damage 
** happens, it is no forfeiture. But, if by reafon of 
** his abfence perfons unknown kill any deer, it is a 
** forfeiture of his office. As to refufal it is to be 
‘‘ known, that in all cafes when an officer is bound 
** upon requefl: to exercife his office, if he do it not 
“ upon requefl, it is a forfeiture. As if the fleward 
** of a manor is requefted by the lord to hold a court, 
which he does not, it is a forfeiture.’' 

§ 97. A Filazer of the court of common plea? was Vant t. 
abfent from his office during two> years, and farmed it 
from year to year without leave of the court, for 
which he was difcharged, and no record of the dif* 
charge was entered on the roll. And upon bis bring- 
ing an affife this vras held a good difcharge. 

§ 98. If a tenant in tail of an office commits a for- 7 Rep. 34 
feiture it lhall bind the ilTue, by force of the condition 
tacite annexed by law to fuch ellate. But, if an officer 
for life commits a forfeiture, this lhall not affei^ the 
^erlbn intitled to the inheritance. 

§ 99. If the deputy of an office in fee does any aft bto. Ab. 
by which the offic? i& forfeited, the inheritance’ of the 
office is thereby loft. But if a perfon having an office 
of inheritance, leafes jt for life, and the leftee commits 2 Lev. 71. 
a forfeiture, this lhall not forfeit the inheritance. 3 — 

M 4 § 100. It 
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Bro. Ab. § 100. It is held in fome cafes that where there are 

TTit OfHcc 

PI* 5f. * officers, the forfeiture of one, is a forfeiture 

of the other ; for both are one and the fame officer, 
and the office is entire. 

§ 1 01. It has however been determined that where 
an office is granted to two, and one of them is attainted 
of treafon, the other fhall not forfeit. 


Nevlli’s Cafe, 
Plowd. 37B. 


§ 102. Sir Edward Nevill and Henry Nevill his fon 
Avere keepers of Alyngton park with a certain fee dur- 
ing their lives, and the life of the longeft liver of 
them. Sir Edward Nevill was attainted of treafon, 
and the queftion was, whether the king fhould have the 
office by the attainder. It was refolved that, being 
only an office of fkilband confidence, the fame was 
not forfeited to the king ; but that the furvivor fhould 
hold the fame, with the profits incident thereto, during 
his life. 


Woodward V. § 103. Where an ecclefiaftical office is forfeited. 
Ante f 79 benefit of it goes to the king as fupreme ordinary. 

Popb.R.119. § ^04- Where a principal officer is authorized to 

3 Vcrn. 174. appoint inferior officers under him, if fuch inferior 
officers commit a forfeiture, the fuperior officer fhall 
take advantage thereof, 

A-rfptance S 105- ^ perfon may lofe an office by the accept- 
ance of another office, incompatible with that which 

p2t:;b:c Ur*xcc« 

he already holds. And all offices are incompatible 
and inconfiflent where they interfere with each other. 

For 
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For that circumftance creates a prefumptk)n, that they 
cannot be executed with impartiality and honelty. 

§ 106. Thus Lord Coke fays, that a forefter by 
patent for life having been made julljce in eyre of the 
fame foreft hac vice, the forefterfhip became void : for 
thefe offices are incompatible, becaufe the forefter is 
under the correftion of the juftice in eyre, and he 
cannot cprrefb himfelf. 

§ 107. Upon a mandamus to reftore a perfon to the 
place of town clerk, it was returned that he was 
elefted mayor and fworn, and therefore they chofe 
another town clerk. And the court was ftrongly of 
opinion that the offices were incompatible, becaufe of 
the fubordination. 

§ 1 08. An office may be loft by the deftrudlion of 
the thing to which it is incident. As if a perfon 
grants the office of parker, and afterwards dcftroys 
his park, the office, together with all cafual fees an- 
nexed to it, is gone. For the office, being only an 
acceffary, muft follow the fate of the principal. For 
although the grantor of the office could not appoint 
another perfon as long as the park continued, yet 
when the park itfelf was determined and difparked, 
the office, which was appendant thereto, Ihould alfo be 
determined. And it was faid that if one grant the 
office of fteward of a manor, with all profits of 
courts ; and the manor is afterwards deftroyed, the 
office of fteward, together with the cafual profits an- 
nexed to it, is determined. 


l6fr 


4 Inft. 310. 


Rrx V. 
Pcrgam, 

Sid. K. 305- 


M il war J v/ 

Thatcher, 

2TtnnR.8i. 


Deftrnftion 
of tlie Prin- 
cipal. 


Howard^s 

Cafe, 

Cro. Car. 59. 


S 109. In 
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$ 109. In the above cafe an annual fee of ^40 ha 4 
been granted to the parker ifluing out of the king's 
manors in the county of Surry. And a queltion arofe 
whether that was determined by the deltrudion of 
the park. Sir John Walter, chief baron, held clearly 
that it was. But all the other jullices and barons 
dilTented from him, becaufe the annual fee was granted 
by a di{Un£l claufe, and not out of the park : and 
although the office was determined, yet becaufe it was 
not by the a& or default of the grantee himfelf, but 
by the a£l of the grantor only, they conceived, the 
grantee ihould enjoy the annuity. 


TITLE 
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TITLE XXVI. 

DIGNITIES*. 


I I . Origin nf Dignities. 

15. Names or Titles of Dignities, 
38. Of Dignities by Tenure 
48. Of Dignities by Writ, 
go. The Perfon fummoned mufi 

52. What Proof neceffary. 

54. Defcendible to Females. * 
(58. Qf Writs to the eldejl Sotis 
of Peers, 

78. Of Digrdtifs by Letters Pa- 
tent. 

97. Whether a Dignity may he 

refufid, 

98. What \jiate may be had in 

4 Dignity, ‘ 

1 06. No Curtefyofa Dignity, 
114. A Dignity cannot be aliened. 
1 1 9. Nor furrendered to the King, 
123. A Peer degraded for Po- 

125. A Dignity not extinguifhed 
by a new Title. 


§ 128. An Earldom does not attraS 
a Barony, 

132. A Dignity is forfated by 
Attainders 

134. Corruption of Blood, 

137, Exc^tion-^Intailed DigtiH 
ties, 

139. Rejlitution of Blood, 

143. Lucent of Deities, 

149. ^eyance (f Dignities, 
jgi. Tie King may terminate tha 
Abeyance. 

163. Mffe& of a Writ of Summons 
to one of the Heirs of 4 
Coheir. 

165. Where only one Heir^ the 
Abeyance terminates, 

171. Attainder of one of Two 
I Coheirs does not determine 

I the Abeyance, 

174. Length of Time does not bar 
a Claim to a Dignity, 


gedion 

^'T^HE dignities or titles of honour, which now fublift Origin of 
in Englaadf derive their origin from the feudal 
inftitutions, and were introduced into this country by 
the Normans, 

It 

♦ No title of the Englifh law has been fo little difcuiTcd as that 
of Dignities* nor h^s any fyftcmatic arrangement of it been ever 
pttbli(hed4 The only work on the fubje^ is Collins\ Proceedings on 
Claims concerning Bsuppnies by WrU» which confifts of a mifcellane- 
ous coUedion of cafes. Little af&ftanqe could therefore be derived 
from the labours of others ; but the Author is much indebted to the 
extcniive information and liberality of Francis TewnfcftdEIq* Wind- 
for Herald* 
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It was a fundamental principle of the feudal polity, 
that the fupreme authority fhould refide in the general 
aflembly of the ftate ; which was originally compofed 
of the king, and of ail his immediate tenants, who 
were bound to attend him on fuch occafions, as a part 
of the fervice by which they held their lands ; it being 
a rule of the feudal law, that every vafial was obliged 
to be prefent at his lord’s court, and there to affifl; him 
with his advicci 

§ 2. This fervice is thus defcribed by Ducange. 
Servitium pldciti, fervice de plaids, quod vajfallus do-, 
mino fuo fcudato debet, cum placita fua feu ajffas tenet, 
(jjuod fequi et juvare dominum de placito vocabant). 
Mine formula in hominiis : pro pradibiis feudis vobis 
f delis exi/lam, ct fdcle fcrvitiuin faciam, videlicet giier-, 
ram et placitum ; ad fubmonitionem vcjlram, vel cujuf 
libet nuntii veftri. Vaffalli quippe omnes ad ea placitct 
convenire tenehantur, 

§ 3. The power of the feudal fovereigns over their 
vaflals was extremely limited ; they had no right to 
demand any fervices or duties, which were not exprefsly 
referved to them upon the grant and invelliture of the 
feud : and, therefore, as to all things that were extra- 
feudal, the particular confent of the vaflals was necef- 
fary. Hence arofe the praftice of fummoning the 
vaflials, to obtain their confent to any new meafure 
the fovereign might wifli to adopt ; which gave rife to 
thofe general aflfemblies that, upon the continent, were 
called States, and, in England, Parliaments* 


S 4« When 
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§4* When PF/y/w/B thd iVbr»;<*« acquired die crown 
of England t he diftributed the greater part of the land«, 
which belonged to the Saxon nobility, among his fol- 
lowers, to hold of him as ftri£f feuds, referving the 
ctfual fervices; among which, attendance upon the 
king’s high court was one of the principal. And, Wright'* 
about the 20th year of his reign, the tenure of all the 
lands in England became feudal, and they were fub- 
je£ted to all the feudal fervices. 

§ 5. This duty of attendance on the king’s high 
court, gave a fpecies of dignity to thofe, who W'ere 
bound to it, and procured them an honourable appel- 
lation and diftinftion. The firfl; titles, by which they 
were called, were thofe of Earl and Baron ; and the 
poflellions, from which they derived thefe appellations, 
acquired the names of comitatus and baronia. Hence, 

Ingulphus fays of the Conqueror, comitatus et baronias 
Normannis ftcis dijlribuit. 

S 6. The perfons who poflefled thefe dignities were 
alfo called Peers of the Realm, or Peers of Parliament, 
from the viord pares ; which, in the feudal law, denoted 
- perfons’holding of the fame lord, under the fame laws 
"or ouftoms, and with equal powers : for, in that 
> fyftem, the tenants of every lord, who met together in 
■ his court to determine the difpiites arifing within his 
fcignory, were called Pares Curiae, Thus fays. 

Fares dicuntur, qui, acceptis ab eodem domino, puta 

• re^, comite et barone (five majori Jive minori) feudis, 
pari lege vivunt ; et dimntur omnes pares curia, quod 

• in curid domini illius, cujus funt vajfalli, parem habent 
poteJlateWi foil : vajfalli regis, in curid rcgni ; vajfalli 

comitis. 
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fitkTvn $6^. 

edmtUi in eurid condtatds; vt^alli barm$f in eurid 
' barmis. 

$ 7. Hie dignities or titles of carl and baron, bar* 
ing been originally annexed to landed eftates, were 
confidered as incorporeal hereditaments, wherein a 
perfon might have a freehold eftate ; and, although 
they are now become little more than perfonal ho* 
Hours, yet they are ftill clafled imder the head of real 
{HTOperty. 

§ 8. During the reign of William the firfl;, and that 
of his fons, all dignities or titles of honour were an- 
nexed to lands ; and every perfon, who held his eftate 
in capitCf ut de perfond regis, was ipfo fa{lo a peer of 
parliament. But, although perfons, holding one or 
two knights fees by this tenure, had a right to attend 
parliament, yet it is fuppofed that, from their inability 
to fupport the expence of this fervice, they were foon 
exempted from it ; and none were required to attend 
but thofe who poflefled a confiderable number of 
knight’s fees, or a manor. 

$ 9. Whenever the firft kings of the Nomutn race . 
determined to hold a general aflembly of their princi- 
pal vaifals, (which was afterwards called a/ar/iamen/),, 
they iftiied a writ of fummons to all their immediate 
tenants, requiring their attendance ; but, when theie 
tenants became very numerous, only the ptincqal 
landholders or barones majores were particularly fum- 
moned, by the king’s writ; and the iherifts of the 

diliareHt 
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different counties were direded to fummon the inferior 
'ones, or barones minores. 

§ 10. Thus, in king *JohrCs Magna Chartay c. 14. 
it is (Upulated, that parliaments fliall be lummoned 
in this manner : Et ad habendum commune concilium 
regni de auxilio qfftdendo aliter quam in tribus ctsfibus 
fradx 6 lisy vel de fcutagio c^dendoy furmoneri faciemus 
archiepifcopoSy epifcoposy abbatesy comitesy et majores 
baronesy Jigillatim per litteras noftras ; et praterea fa- 
ciemus fummoneri in generally per vice-comites et ballivos 
noflrosy omnes illos qui de nobis tenent in capitey ad cer- 
tum diemy 

§ II. About the end of the reign of Henry 3. a 
confiderable alteration took place in the rights of the 
barons to fit in parliament ; for, whereas every tenant 
in capite was ipfo fablo a parliamentary baron, and en* 
titled to be fummoned, either by the king’s writ, or 
by the fiieriff, yet, about that period, fome new maxim 
or law was introduced, by which it was declared that 
no perfon, though holding lands per integram baroniamy 
fliould come to parliament without being particularly 
fummoned by the king. 

§ 12. This faft appears to have been firft mentioned 
by Camden in his Britannia i who cites an antient 
writer, without naming him, as his authority t Ille 
enim, (Hen. 3.) ex fatis antique fcriptore loquoTy pojl 
magnas perturbationes et enormes vexationes inter ipfum 
Tegemy Smonem de Montfortiy et alios* barones y motas 
et/ufceptasy Jlaiuit et ordinavit ; quod omnes illi comites 

et 


Bl»ck.Tra3(. 
4lnl}. 4;. 
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^ hdroms regni Anglia, quibus ipfe rex digneaus efi 
brevia fummonitionis dirigere, venirent ad parliamentum, 
et non alii ; niji forte dominus rex alia ilia brevia Us 
dirigere ijpluijfet. 


Tit. •£ Hon. 
P. 2. c. 5. 
f. 21. 


§ 13. Selden does not give much credit to this rela- 
tion, and fays, he never could difcover who this antient 
writer, cited by Camden, was ; but thinks that, not 
long after the great charter of king "John, or probably 
in his life-time, fome law was made, that induced the 
utter exclufion of all tenants in capite from parliament, 
except the antient and greater barons, and fuch others 
as the king thought proper to fummon. 


12 Rep. 71. § 14. Lord Coke has alfo cited this paflage from 

Camden, and fays : “ Which aft or llatute continues 
“ in force to this day ; fo that now none, although 
that he hath an entire barony, can have a writ of 
“ fummons to parliament without the king’s warrant, 
“ under the privy feal at leaft.” And it has long been 
eftablilhed that the king is the fountain of honour, 
4lnft. 363. and has the foie right of conferring dignities. 


Names or 
Titles of 
Dignities. 


§ 15. With refpeft to the different orders and titles 
of dignity in England, one of the moft antient, al- 
though the loweft, is that of baron ; which was intro- 
duced here from France ; where it denoted a perfon, 
whoi held a feudum nobile, with the right of admini- 
ftering juftice in criminal and civil cafes : for the Au- 
thor of the Grand Coujiumier de France, lib. 2. c. 27. 
%s, “ tout 'hmme, qui a haute jujiice en refort, fe 

“ peut 
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** peut nmmer baron*' And, in Normandy^ the fupe<« 
rior feuds, which were held immediately of the duke^ 
were called “ Fie/s de Hautber which is fuppofed, 
by the belt writers, to mean haut baron.) in order to 
dillinguiih them from the inferior baronsi * 

§ 16. Upon the eflablilhment of the Normans in 
England, every perfon holding his lands immediately 
of the king, and having a certain number of free te- 
nants holding of him, was called a baron : his ellate 
was termed a barony, feignory,- or manor; and the 
court, in which he adminiftered juftice to his tenants, 
tvas denominated his court-baron, an appellation by 
which it is ftill known; 

§ 17. It has been Hated, that thefe barons were all 
entitled to fit in parliament ; and j therefore, the firfl; 
dignity or title of nobility which was known in Eng^ 
land, was that of baron. Hence Lord Coke fays, that 
in antient records, “ the barony included all the no- 
bllity of England ; becaufe, regularly, all noblemen 
“ were barons; though they had a higher title.’* 

§ 18. In eourfe of time, the right of fitting in par- 
liament feems to have been confined to thofe, who 
held their lands per baroniam. But it does not clearly 
appear, what was the precife ’nature of this tenure; 
Spelman fays, that every tenure in capite was a tenure 
per baroniam i Mvo Henrici fecundi, quavis tenura 
in capite habebatur pro tenura per baroniam. It 
is, however, faid in a traft, intituled, “ An inquiry 
into the Manner of creating Peers,” fuppofed to have 
VoL. III. N been 


177 


Herv^.tom.!. 

p. 139* 


V.’d* Tit. i; 
f. j. 


2 Infl, 6. 
Scld. Id. f. 17. 


Gloir. vore 

BaronHa* 


P. 18, 



Gtoir. vocc 
Honor* 
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been written by Richard Wejl £fq. afterwards Lord 
Chancellor of Irelortdy that, although every bar<Miy was 
a tenure in capitty yet every tenure irt capite vi'as not a 
barony ; and that, fmce the term tenant in capite 
equally applicable to all fervices, what diftinguiflied a 
baron from all other tenants in capite, mull have been 
the refervadon of fome particular fervkes^ which were 
implied in the phrafe, tenere per baroniam* 

$ 19. A barony was alfffcalkd an honour, as ap> 
pears from the following pafrage in Spelman: Honor 
ab Anglo^Nortnannis didum videtur uniufcttjujque ma- 
feris baronis feodale patrimonium, feu baronia ; uti 
marierium plurimis gaudet (^intcrdum feodis fed plerun- 
que) tenmentu confuetudinibus, fervitiis, Sffc. Ita 
i Inft. 64. honor plurima compleHitur maneria, plurima fcoda mi~ 
Titaria, plurima regalia, l^c. Di 6 lus eiiam hie olim eji 
heneficium, feu feodum regak, tentufque femper a rege in 
capite, 

§ 20. Mr. Maden, in his Baronia Anglieaf or 
hiftory of land honours and baronies, fays : In the 
“ ages next after the Conqueft, when a great lord was 
enfeoffed by the king of a large feignory, fuch feig- 
“ nory was called an honour ; as the honour of Glou- 
“ cejier, the honour of Wallingford, ttfe. It might 
“ alfo be called a barony.” 

j Taft. 108 a. S 5eign of Henry 8., an honour appears 

to have been conlidered only as an illullrious manor or 
lordfliip, or feverhl manors united, having one capital 
feat. Thus, certain manors belonging to the crown 

were 
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were then created honours by aft of parliament j fuch 
Rs the-manors of Hampton Courts Ampthill, and Grafton. 

But Mr. Madox obfervcs, that by thofe afts, honours Bar- Ang, 8. 

were created in name, and thefe places acquired fome 

of the properties of honours, but, in truth, became 

honours of a new fort : for the edential and dKlin- 

guifhing property of an honour, veiled in the king, 

was, to be a barony efcheated. Now, if Hampton 

Court was not an efcheat, or barony efcheated, before 

the making of the a£l, it could not become an efcheat 

or barony efcheated by the a£l, which could not alter 

its nature. If a manor or eilate, veiled in the crowo^ 

was a part of the king’s original inheritance ; if it 

never was granted to an earl or baron, and did not 

come to the crown by efcheat, it was not properly an 

honour. It might indeed be created an honour, or 

rather a nominal honour ; but fuch creation could not 

alter the nature of it, or make it an honour in fa£l $ 

that is, it would not make it a baronial eilate, if k 

never was one before. 

§ 22. Every honour had a capital feat or maniion* Idem 17. 
houfe upon it ; which was called caput honoris or ba^ 
rotda, and was commonly a caille. Mr. Madox has 
cited a record in the fecond year of king John ; in 
which Elias Croc prayed he might have the judgment 
of the king’s court, whether his father could alien 
that fee to his brother. Deftcut feodum illud ejl baro- 
niat et caput iUius honoris. “ Not that it was an entire 

bmrony in itfelf, for one knight’s fee could not 
** amount to a barony ; but that it was a barony, to 
" wi^ a baronial fbe, not barely a knight’s fee. As, 

N a “if 
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if he had faid, inafmuch as the faid fee is baronialj 
“ and not only fo, but even the capital feat of the 
“ honour or barony.” 

Idem. § 23. A city or town could not be the head of a 

barony : when a ‘ town was part of a barony, it was 
confidered as part of the demefnes of the barony ; but, 
if there was a caltle there, it was ufually the head of 
the barony. Thus^ the town of Richmond in Tork-^ 
JInrey was part of the demefnes of the honour of Rich- 
mond", but the caftle was the 

2 Inft. 7. S 24. Lord Coke has faid, that, to conftitute a ba- 

rony, thirteen knight’s fees and a quarter were necef- 
fary ; but this aflertion is founded on the authority of 
an antient manufeript, intituled, De modo tenendi 
Parliamentum ; of which* the authenticity has been 
fully difproved by Prynne and Selden, the latter of 
Id. f. 26. whom has Ihewn, that a barony did not confift of any 
particular number of knight’s fees. 

§ 2^. When the pradice of fub-infeudatlon was 
adopted, the great lords called their immediate vaflals 
barons ; and, in courfe of time, the name of baron 
was given to the tenants of earls palatine, and alfo to 
4 Inft. 21 1. the inhabitants of great towns. Thus, the Earls of 
Wa'dox°Bai Chejier had their barons, and alfo the city of London 
Ang. 133. and thp Cinque Ports. The parliamentary barons 
Were, therefore, called baroncs regis, to diilinguifh thein 
from thofe inferior barons. 


§26. ft. 
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§ 26. It is ftatedby Matthew Pam, that foon after Sub Anno 
the conqueft, the lands of the bilhops and great abbots, 
which had been held before in frankalmignet were, 
by the authority of the whole legiflature, declared to 
be baronies, and bound by the fame obligations of 
homage and military fervice, as the civil tenures of the 
fame kind. In confequence of this alteration, the 
bifliops and great abbots became tenants in capite per 
iMroniam; and were of courfe bound to attend the 
king’s high court of parliament. It is, however, pro- 
bable, that the bilhops and abbots did not willingly 
acquiefce in the king’s right of compelling them to 
attend parliament ; for, when the immunities of the 
church were fo much reftrained at Clarendon^ it was 
exprefsly enafted, that all ecclefiaftics, who held their 
lands of the king, lliould attend parliament Archi- Seldcn, Id. 
cpifcopi, epifcopi, ct iini-verfa perfonay qui de rege tenent ^ i°ii^ 
in capite, babeant pojjejfioncs fuas de rege Jicut baro- ‘ 7 ° 

niam ; ct hide rcfpondeant jujiiciariis et minijlris regis ; 
ct fequantur et faciant omnes confuetudines regias ; et, 
ficul c&teri barones, dcbcant interejfe judiciis curiae regis 
cum haronibus ; quoufquc pcrveniatur ad diminutionem 
mcmbrorum, vel ad mortem. 


§ 27. Lord Coke, however, obferves, that unlefs an 
ccclefiaftical perfon holds per baroniam, the king has ito 
right to fqmmon him to parliament j and confequently 
he is not bound to obey fuch fummons, becaufc quoad 
Jccularia he is mortuus in lege, and therefore not capa- 
ble to have a voice in parliament, unlefs he held per 
baroniam. And, though fuch a prelate regular had 
been often called by writ, and had de fadto had voice 

N 3 and 
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a>sd phce in parliament ; yet if in ret veritate he held 
not perbarmiam^ he ought to be difcharged of that fern 
vice, and to lit in parliament no more. 

§ 28- The name of dignity, next in point of antir 
^uity, is that of earl or comet •, which was alfo intro* 
duced here from France, after the ellablilhment of the 
Normans. From that time to the reign of Henry 3, 
baron and earl were the only names of dignity or titles 
known j for, in the fecond chapter of Henry the third’s 
Magna churta, that prince fays, — Si quit comitum 
vel baronum nqftroruni. Jive aliorum tenentium de nobis 
in capite ; — ^from which Lord Coke concludes that, if 
any other name of dignity had been known at that 
time, it would have been mentioned. 

§ 29. The ancient earls were ufually appointed to 
the government of the particular counties, from which 
their titles were taken. The word comes is probably 
derived from comitatus : for, in all the ancient charters 
of creation of earls, of which Selden has publiihed 
feveral, there is a grant to the earl of the third penny 
of the revenues of the county. 

S 30. Thus, in the pharter by which the emprefs 
Mattd granted the earldom of EJex, the words zre.~—Do 
et concede G(iufrido de magna villa ^rq Jervitio fuo, et 
haredibus fuis poft eum hareditabUiter, ut J.t comes de 
Effexia, et haheat tertium denarium vicecomtqtv.} ds 
placitisy ftcut comes habere debet in comitatu fua^ 

§ 31. Upon the death of IJabella De Fogtibutx 
21 Edvf. I. the earldom of Devon devolved yxpon Hugh 

De 
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De Courtenay her coulla. He demanded and received 9 Edw. 3. 
the tertium denarium. bitt did not afllime or uie Ae 

tti aorjo. 

tkle of earl, but was fununoned to pm’liament n^pi> 
larly as a baron by Ae ftyle of Hugo De Courtenay 
from 27 Ed. I . to 8 Ed. 3. The ^eafurer and barcms 
of the exchequer at length refufed to pay him, as he 
did not claim it mm»e comtU» Upon this, he petv 
tioned the'lsing, who ordered Aat he fhould take the 
title tmd receive the money, and ftom. this time 
<(9 Ed. 3.) he is regularly fummoned as earl of Devon, 

S 32. The pofl^ons of an earl were formerly 
called his honor, as well as thofe of a baron : and, Seld.ld.r.ij 
when they came into the hands of Ae lung by for> 
feiture or efcheat, Aey were ufusdly diftinguiihed from 
the other pofleffions of the crown, by Ae name of 
honores comitum. So, when a new earl was created of 
fuch earldom forfeited or efcheated, Ae poffeHions or 
honor were ufually granted to him by the name of 
honor comitafus : and, in the charters of creation of 
earls, a claufe was frequently inferted, enabling them 
to hold all or a part of their eftates fub comiiali honore; 
by whiA thofe lands became parcel of Aeir earldoms. 

§ 33. Thus, Sclden mentions that, in Ae charter, ij. f. ,0, 
by which king Richard 2. created Henry Percy earl of 
Northmberlandy is the following claufe ; Volentes ulte- 
rius de gratia nojird fpecialiquod omnia cajira, dominia, 
terra et tenementay qua idem Henricus jure Bareditario 
vel acquijitione propria praantea tenuit et pojfedity vel 
impojierum eji habiturusy fub honore comitali et tamquant 
parcelia di(li comitatusy de cetera teneantur. 

N4 
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§ 34. One of the mod ancient earldoms in Eng^t 
land vn&thaXoi Richmond } which was created by the 
Conqueror, by a grant of a conhderable trad of land 
in the northern part pf Torkfiire, to Alan the fon of 
EudOi earl of Britanny; who thereby bpcanie earl of 
Richmond : and the poflelTions, thqs granted, are Hill 
known by the name of the Honor of Richmond. 

§ 35. Another dignity or title of honor is that of 
vifcount ; which is of much more modern date, an4 
was firft introduced by Henry 6., who created John 
lord Beaumont vifcount Beaumont. "I he words of 
3t. creation are: Nomen vieeco77iitis de Beawyiont imponi- 
viuSf ac ipfum in/igniis vicecomiiis de BeaumoU rcaliter 
invejlimus ; loctmque in parlinmcntis., confiliis, ct aids 
congregatior.ibus nojirh^ fuper ovmcs baroncs regni nojlri 
dffiznavimus eidetn. 

s!d.I,d.s.3o. § 36* The nejtt name or title of dignity is that of 

marquis ; which was derived from the employment of 
lord marcher, whofe duty it was to guard the marches 
or borders of the kingdom. The fir ft perfon, on 
wfipm this title was conferred, was Robert de Vere, 
|Lo(. Pari. earl of Oxford ; who was created marquis of Dublin 
by Richard the fecond, in the eighth year pf his 
reign. 

§ 37. The next eminent title of dignity is that of 
ftuke, dm; of which the firft created in England was 
Edward the black prince, to whom his father granted 
the dutchy of Cornwall ; and at the fame time con- 
ferred on him the 'dignity of duke of Cornwall. 


§38. With 
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§ 38. With refped to the various modes of creating Of Dignities 
dignities, dr titles of honor, it has been ftiewn that all Tenure, 
dignities were originally annexed to the pofleffion of 
certain calUes, l^ds, or hereditaments ; and were 
tiierefore created by the grant and ipvelliture of fuch 
cattles, lands, or hereditaments. Thefe acquired the 
names of earldoms or baronies' by tenure ; and fome 
of them are fuppofed to be ftill ejtitting. 

§ 39. It appears from the rolls of parliament, 

1 1 and 12 Hen. 6., that John lord Maltr avers claimed 
to have place in parliament as earl oi Arundel ; con- Rot. Part, 
fidering that his anceftors earls of Arundel^ as lords pug^Bai-. 
of the cattle, honor, and lordlhip of Arundel^ had vol. 1.322, 
their place in parlianient time out of mind, by reafon 
of the faid cattle, honor, and lordlhip, to which the 
faid name and title of an earl had been annexed j and 
fliewed, that he was then feifed of the faid cattle, 
honor, and lordlhip. The duke of Norfolk, who was 
at that time a minor, prefented a petition 5 Ihewng 
that the faid cattle and dignity belonged to him by 
inheritance. The counfel of lord Maltravers exhi-r 
bited his title to the cattle of Arundel, under a fpecial 
jntail : and, after mature deliberation, it was refolved 
that he was entitled to fit in parliament as earl of 
Arundel, and in the ancient place of the earls of 
^rundcl. 

§ 40. It alfo appears from the rolls of parliament. Rot. Pari. 

27 Hen. 6., that' in confequence of adifpute between 

the eaiis of Arundel and Devon, refpe&ing their pre- '’dl. i.p.323, 

cedence, the judges declared, that the earl of Arundel 

ijyas fehed of the cattle, honor, and lordlhip of Arundel, 

whereto 



Title XXVL Diptkm. § 40—4*. 

whereto the name, eftate, and dignity of earl of 
Arundel was, and time out of mind had been, united 
and annexed ; tmd by that reafon he bore and had 
that name, and not by way of creation ; whereupon it 
y^enaded that (he faid earl of Arundel fhould retain 
hi$ pre-mninence by reafon eA the faid caftle, honor, 
and ^ordlhip of Arundel^ as worflupfully as any of his 
anceftdTSf of Arundel^ above the faid earl of 
Devon and his heirs, 

§ 41. Thomaj de Beauchamp, earl of IVarwkh, by 
a fine levied in 1 8 Edw. 3., fettled the caftle and manor 
of Warwick, with divers other pofteftions, on himfelf 
for life, remainder to Guy his eld,eft fon, and the heirs 
male of his body ; remainder to^ Thomas his fecond 
fon, and the heirs male of his body. Guy died with- 
out male iffue, leaving two daughters ; afterwards 
Thomas the fettlor died ; upon which Thomas his fecond 
fon entered into the caftle and manor or Warwick^ 
and was earl of Warwick by reafon of the aforefaid 
intail. 

§ 42. Upon the death of Thomas lord Berkley hx 
5 Hen, 5. it was found by inquifition, that the caftle 
and manor of Berkley were entailed by the grand&ther 
of the deceafed, by a fine levied in 13 Edw. 3. on 
himfelf and the heirs male of his body and, as the 
deceafed left only a daughter, they defcended on James 
de Berkley, as coufin and next heir to the deceafed. 
And Dugdale obfervcs, that this James, by virtue of 
the faid intml, enjoyed the ctiftle and barony of Berkley, 
and was fummoned to parliament in 9 Hen. 5., and 

to 
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to all the ^parliaments that were held in the tune of id. 363. 
fifnry 6 , 

§ 43. It alfo appears hrom Baronage, that VoLi.p.3i53, 

William lord Berkley, having no chMdren, and takii^ 
occaiion to except againd his brother Mauricf^ for not 
marrying with a perfon of honorable parentage! by 
an indenture dated 10 December, 3 fifn, 7. corensnted 
to affure the caftle and jnanor of B^kleyt for want of 
iffue of his own body, unto king Henry 7. and die 
heirs male of his body ; and for default of fuch ilTue, 
to his own right heirs ; and fettled the fame accord* 
ingly : in confideration of this, he obtained the office 
of earl marlhal, and title of marquis, to himfelf and 
the heirs male of his*body. William lord and marquis 
of Berkley dying without iffue, and the caille and 
ynanor of Berkley having thereby veiled in the crown, 

Maurice de Berkley, the brother and heir of William, 
never had or enjoyed the barony of Berkley; but, 
having recovered feveral other ellates belonging to die 
family, he died in 22 Hen. 7. leaving ii[\ie Maurice his 
eldell fon, who was fummoned to parliament in 
f 4 Hen. S; Put he had not the place of hjs ancdlors, 
in regard that the caille of Berkley and thofe lordfiilps 
belonging thermo, which originally were the body of 
that ancient b^nony, then remained in the crown, by 
virtue of the intail; and therefore fat in parliament 
merely as a new baron, in the lowell place : of which, 
fays Dugdale, he had no joy, cmiiid^riog the eminency 
of his ancellors, and the precedence which they ever 
had; though, in point of prudence^ he was necef« 
fitated to fubmit, beiug thereunto perfuaded by his 

counfel. 
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cpuniel. Upon the death, however, of Edward 6, 
(who was the laft heir male of Hen. 7.), the reverfion 
of Berkley caftle, and all the eftates given to that king, 
fell into the polTellion of Henry de Berkley^ as right 
heir William lord and marquis Berkley ; in confe* 
quence of which he was fummoned to parliament in 
4 ai^ 5 Bhil. and Mary^ and was feated in the place 
of the ancient barons of Berkley. 


§ 44. The lail cafe, in which the right to a dignity 
by tenure was claimed, and allowed, was that of the 
Collins, 61, ■ barony of Abergavenny^ in the year 1604, 2 Ja7nes i, 
Sir Thomas Fane, having married Mary the only 
daughter and heir of Henry lord Abergavenny., claimed 
the barony of Bergavemiy ; and Ihew'ed tliat king 
Richard 2. caufed his writ of fummon$ to be direfted 
to Sir William Beauchamp to attend his parliament at 
Tork ; where he appeared and fat in the faid parlia- 
ment as a baron. That the faid dignity defcended to 
Henry Neville the' father of the faid Mary ; who, 
therefore, as his heir general, became entitled to the 
tlignity. 

Edavard Nevlll, who was nephew and heir male to 
Henry the lord. Bergavenny, claimed the dignity 
under the will oi. George lord Bergavenhy, made in 
27 Hen. 8., by which he entailed the barony of 
gavefiny, and all other his caftles, lordihips, honors, 
itfc. on“ himfelf and the heirs male of his body, re- 
mainder to Sir Edward Nevill and the heirs male of 
his body ; and deduced his pedigree as heir male of 
the body of the faid Sir Edward Nevill. The cafe 
Coffins, 1 13. was argued in the houfe of lords for feven days. Ser- 
jeant 
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jeant Doddridge ^ wlio was counfel for Edward Nevilll 
feid, that thofe, who denied the eMftence of baronies' ’ 
by tenure, objefted, firft, that the grantee of then!' 
muft hold by the fame tenure, namely per baroniam / 
and, therefore, if a grant of them were made to per- 
fons ignoble, they would become noble, which would 
be abfurd. Secondly, it was evident that man/ 
manors, which in former times were holden per baro-^ 
niam^ were then in the pofleflion of mean perfons j 
who never claimed the title of barons. Thirdly, that 
there were fome ancient barons, who had fold their 
Oaftles, and yet retained their dignities. To thefe ob- 
jefkions the Serjeant anfwered ; firft, that if a baron by 
tenure aliened without licence, he forfeited his eftate, 
which was feized by the king ; and fo the dignity was 
extinguillred. If he aliened with licence, fuch aliena- 
tion was made, either for the continuance of the dig- 
nity in his blood, by entailing it to fome branch of his 
family, or to a ftranger : in the firft cafe he mentioned 
feveral inftances, where the dignity was allowed to 
pafs, and be enjoyed by the alienee j particularly thofe 
of the earldoms of Warwick, Arundel, and Berkley, 
which have already been ftated. And, in tbe fecond 
cafe, he mentioned feveral inftances, where the alienee Coll. 1 16. 
had borne the name and dignity of a baron, in refpefe 
of fuch barony fo aliened ; and where fuch alienee vide Infra, 
had no dignity before* he had in refpefl of that, been 
fnmmoned to parliament, and enjoyed the dignity. 

To the fecond objeftion, he anfw'ered, that it was true, 
ancient baronies were in the hands of perfons ignoble ; 
but the reafons were twofold : 1 ft, becaufe they had 
been aliened by licence to them; ad, fuch manors 

had 
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hid come to die crown by way of reveriion, efcheat^ 
er forfdtu«e» and were granted again, refenring othei* 
lbrvicei< As to the third objeftion, that andoat 
barons aliened their caflles, and ftill retained thdr 
dignities, he ahfwered ; that fuch baronies were 
created by writ, iii^which the perfons fummoned were 
named by the prih^al place of their abode; and, 
therefore, though they\aliened their caiUe or manor, 
from which they were naftied, yet they retained their 
dignities. 

Lord*’ Jntirn. It is faid in the Journals, “ that the queftion feemed 
vol. 2 345. neverthelefs not fo perfeftly and exadly refolvcd, 
as might give dear and undoubted fatisfadion to all 
the confciences or judgments of all the lords, for 
the precife point of right : and yet fo much was 
ihewn and alleged on each part, as in the opinion 
** of the houfe, (if it might Hand with the king’s 
“ good pleafure and grace), made them both capable 
“ and worthy of honor. It was, therefore, moved, 
“ and fo' agreed, that information fliould be given 
“ unto the king’s majcfty of all the proceedings of 
the faid court in this matter; and that humble 
“ fuit Ihould be made to his majelly from the lords, 
** for the ennobling of both parties, by way of refti* 
** tution, the one to the faid barony of Bergavennyy 
and the ancient place belonging to the fame, and the 
** other to the barony of Le Defpenfer'* King Jams 
agreed to the propofal of the houfe of lords, but ne- 
verthelefs required the lords to proceed to determine, 
upon which of the Dud candidates the dignity of the 
barony of Bergavenny ihould in their jud^nents be 

fettled. 
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fettled. The <|ueftion was propo£»l by the load chan- 
celIor> whether the heir male Ihould have the dignity 
of Bergavenny ; and it was refolved by the greater 
number of voices for the heir male, that Nevill (hould 
be rellored to the barony of Bergaveraiyy and fettled 
therein. A writ of fummons was,’ in confequence, 
ilTued to Edward Nevill ; in conformity to which he 
took his feat in the houfe of lords, as baron Ber- 
gavenny. 

§ 45. The manor of Kingjlon Lijle^ in the county 
of BerkSf was formerly a barony, to the poffeflion of 
which was annexed the title and dignity of baron and 
lord Lijle. 

ITiis appears from letters patent under the great feal, 
22 Hen. 6. by which that prince, reciting that Warinus 
lord LiJJe was feifed of the manor of Kingjim Lijle, 
from whom it defcendcd to Sir John Talbot, as one of 
his heirs ; and reciting, that the faid Warinus and all 
his predeceffors, on account of the laid lordfliip and 
manor, had enjoyed the name and dignity of baron 
and lord Lijle, from time immemorial, and had place 
in all parliaments as other barons of the realm of 
England ; granted to the faid John Talbot, — ^(od ipfe 
et haredes Jui, domini diSlorum dominli et manerii de 
Kingjlon Lijle, ex nunc domini et baro-ncs de Lijle, ac 
harones, ndbiles, et proccrcs regni nojiri habeantur, 
ieneantur et reputentur, Ssfr. prout pradidus 

Warinus, feu aliquis alius baroniam et dominium pradid, 
babens et oceans, habuit et tennit, Ssfr. habendum, 
hfc. eidem Johanni haredibus et ajignatis ftsis in per- 
petuwm, 
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By another charter, recking as in th^ 

former charter, and that Edward Grey was feifed in 
right of Elizabeth his wife, who was the grand daughter 
and heir of the faid John Talbot., of the lordihip and 
manor of Kingjlon Lijle $ that prince grants to the fmd 
Edward Grey the title and dignity of Baron Lijle, ha- 
bendum to the faid Edward and his heirs by the faid 
Elizabeth. 

eolllns, 287. § 46. In the cafe of the barony of Fitzwaller, heard 

before the Privy Council in 1669, the counfel for one 
of the claimants aiErmed, that the fame was a barony 
by tenure, and ought to go along with the land j 
which was denied by the counfel on the other fide, 
who offered to argue upon the fame; “ Upon which, 
“ both parties being ordered to withdraw, and the 
nature pf a barony by tenure being difcourfed ; it 
“ was found to have been difcontinued for many 
“ ages, and not in being, and fo not fit to be revived, 
“ or to admit any pretence of right of fucceffion there* 
“ upon : and, the pretence of a barony by tenure 
“ being declared, for weighty reafons, not to be in- 
“ fifted on, the counfel were called in,” 

S 47« It is, however, obfervable, that, when the 
burthenfome part of the feudal tenures was abolifiied 
by the ftatute 13 Car. 2., care was taken not to deftroy 
feuda,! dignities, by a provifo, (§ 1 j .), which declares, 
that nothing in that aft “ ihall infringe or hurt any 
“ title of honour, feodal or other, by which any per- 
fon had or might have a right to fit in the Lords^ 
** Houfe of Parliament, as to his or thdr title of ho* 
e “ hour 
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*< BOOT ot fitdng in ParliamcBt, and tlw pririleges 
«< bel<mging to them as peers.§ ** 

5 48. The fecond mode of creating dignities is by Of Dirties 
\mt. In which cafe, the king ifluK his writ of fum- 
tnons to a perfon, requiring iiim to come and attoid 
his parliament on a particular day, and riiere to con* 
fult with the peers of the realm on certain matters. CoL 1 18. 
This mode of creating dignities, is generally fuppofed 
to have been adopted in the 49th year of Hen. 3. : 
for, in confequence of the barons* wars, (which took 
place during that reign), a great number of the antient 
nobility was deftroyed ; and, therefore, when a par> 
liament was called by him at Winche^er, and afterwards 
at Wejiminjler^ he, to increafe that order, ilTued his 
writs to fevcral perfons, who did not hold thdr lands 
per baronianu 

§ 49. Selden obferves, that, in confequence of the Id. L 7 t, 
pra 61 ;ice of fummoning perfons to parliament, who did 
not hold per baroniam, barons became divided into two 
kinds, barons by writ and tenure, and barons by writ 
only. Barons by writ and tenure, were fuch as, hav- 
ing poffeflion of their antient baronies, were called by 
feveral writs to parliament, according to the ftipula- 
tioos contained in king Jehn’& -charter refpeOing the 
barones majoret. Barons, by writ only, were fuch as 
were called by a like writ of fummons, although they 
had no pof^ons of the delcription of honorary baronies. 

And BixWJIliam Blackjione obljerves,that, in confequence » CoaHn.400; 
of this pcadice, a&ual proof of a tenure by barony 
became no longer xucedary to ewftitute a lord of par- 
yiQU III. O liament; 
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liament ; but the record of the iiWrit of fumm«ns, to 
him, or his ancellors, was admitted as fuBIdent evi- 
dence of the tenure. 


the Perfon 
fummoncd 
tnuft fit. 


S 50. A writ of fummons has not the effeft of con- 
ferring a dignity on the perfon fummoned, until he has 
aflually taken his feat in parliament by virtue of the 
writ : fo that, where a perfon was fummoned to par- 
liament by writ, and died before the meeting of par- 
liament, it was held that he was not a peer. 


Lord Aber- 
garienny’s 

12 Rep. 78. 
1 Inft. 16 i. 


§ 51. A queftion arofe in the parliament, holden 
B Jac. i.f whether Edward Neville who was called 
by writ to parliament in the 2 and 3 Mary^ and died 
before the parliament met, was a baron or not. And 
it was refolved by the Lord Chancellor, the two 
Chief Juilices, Chief Baron, and divers other juilices 
there prefent, “ that the direflion and delivery of the 
“ writ did not make him a baron or noble, until he 
** came to parliament, and there fit according to the 
“ commandment of the writ ; for, until that, the writ 
“ did not take its effeft. And, in 39 Hen. 6., he is 
" called a peer of parliament, which he cannot be 
“ until he fits in parliament ; and he cannot be of the 
“ parliament, until the parliament begin. And, for- 
afmuch as he hath been made a peer of parliament 
“ by writ, (by which implicitly he is a baron), the 
“ writ hath not its operation and effed until he fit in 
“ parliament, there to confult with the king and the 
** other nobles of the realm : which command, by his 
“ fuperiedeas, ‘may be countermanded j or the faid 
Edward Nevill might have cxcufed himfdf to the 

« king. 
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king, or he might have waived it, and fubmitted to 
** his fine, as one who is dillrained to be a kiught, or 
“ one learned in the law, is called to be a ferjeant : 
the writ cannot make him a knight or ,a ferjeant. 

And, when one is called by writ to parliament, the 
“ order is, that he be apparelled ‘in his parliament* 

** robes ; and his writ is openly read in the upper* 
houle, and he is brought into his place by two 
** lords of parliament ; and then he is adjudged in law 
inter pares regni,§ ** 

§ 52. The proof of a fitting in parliament, by vir- What Proof 
tue of a writ of fummons, mull be by the records of 
parliament : for Lord Coke fays, if ilfue be joined in any 1 Inft. 16 1. 
a6lion, whetheraperfonbea baron, or no, it fhall 
not be tried by a jury, but by the record of parliament. 

§ 53. In the cafe of Norborne Berkeley Efq. claim* 
ing to be one of the coheirs of the andent barony of 
Botetourt f the proofs of the fitting confided of andent 
records of parliament ; and the following obfervadons 
on that evidence are dated in the cafe, which is figned 
by the honourable Charles Yorke. ** If any objeflion 

** can be darned to thefe records, as evidence of a 
** fitting in parliament, fuch objedion mud be taken, 

“ either to the competency, or to the effed, of fuch 
evidence. An objedion to the competency of the 
evidence can only take its rife from its being ufual, 

** in claims of this nature, to prove the fitting by the 
journals of the Houfe of Lords ; from whence it 
may podibly be inferred, that nd other evidence is 
** acbaifhble to prove a fitting in parliament. 

O a Anfwer 
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“ Anfwto* 1. — H has never be<n laid ddwd, that 
** the fitting in parliament muft be proved by the 
** journals of the Houfe of Lords ; but all the autho- 
rides agree in eftablfihing this rule, that the fitting 
** ttiuft be proved by the records of parliament. The 
*♦ Houfe of Lords has, in queftions of this nature, 
** given credit to their journals, where a fitting could 
** be proved by 'them. But that prance, which feems 
“ rather an indulgence to the claimant, can never be 
conftrued to eftablilh the authority of the joufBals 
“ above that of the records. For, in ftridnefs, jour- 
“ nals are not records, but remembrances for form of 
“ proteedlng to the record : they are not of neceffity, 
“ neither hare they always been. They are not any 
** record, but notes and memorials for the clerks to 
“ perfeft, and enter the records. But the evidence 
“ here fiated, is that of the records of parliament, the 
“ firft record being ftridly an a£t of parliament, and 
“ the others, full and complete records of tranfa^dons 
“in parliament, all entered upon the proper rolls, 
“ and produced from the public archives. It is there- 
fore evidence, not only of an equal, but, in moll 
cafes, of a fuperior authority to the journals ; and, 
“ in this queftion, it is ftriftly and properly that evi- 
“ dcrice, which the law requires to fupport the inhe- 
** ritancc of a peerage. 

Anfwer 2. — ^The ftate of the journals is fuch, that 
this oHjeftion could not be allowed, without great 
danger tb the andmt baronies. There are no jour* 
** nals before the f«gn of Hen. 8 ., nor are they regu- 

** larly 
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“ IjffJy preferve 4 fince that reign. An antient letter, 
pr^xed to the journal book of Hen. 8., intimates, 
that feVeral joiynals were taken away, and fuppreffed 
by Cardinal Wol/ey. It does not feem reafonable, 
** that either this accident, or the negleft of a clerk 
to the journals, Ihould be of any prejudice to the 
nobility in the inheritance of their honours; and 
“ yet, if no barony could be claimed without proof 
“ of a fitting by the journals^ all thofe antient ba- 
runies, which have been united with higher honours 
** before the reign of Hen. 8., or during thofe years 
of which the journals have been fuppreffed, muff be 
loft, 

Anfwer 3.— tBaronies have, in fad, been allowed, 
U though no fitting could have been proved by the 
journals. In the cafe of the barony of Ruthin^ 
“ 1640, the claim to that barony was allowed, upon 
great deliberation, and very accurate inquiry; though 
it is evident, no fitting could have been proved by 
the journals, becaufe there was no perfon fummoned 
under that title from the ad year of Edw. 4. ; the 
Lord Grey of Ruthin being foon afterwards created 
“ Earl of Kent. The barony of Mowbray was re-, 
u vived without objedion in favour of Hcnry^ eldeft 
fop of the Earl of Arundel, though no perfon had 
“ been fummoned under that title from the^ 39th of 
Edw. 3. Algernon, Duke of Samerfet, took his feat 
in the JHoufe of Peers as baron Percy, upon the 
** death of his mother in 172a, without objedion; 
^ though no fitting could have been Ihewn from the 

O 3 journals, 
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“ journals, no perfon having fat in right of the old 

barony of Percy, from the 50th year of Edw. 3. 
“ And, laftly, no fitting can be proved by the jour- 
** nals, in the cafe, of the barony of Le Defpencer§ ** 

§ 54. Although the writs of fummons to parlia- 
ment, whether addrefied to perfons who were not at 
the time peers of parliament, or to antient barons, 
(for in both cafes the writ is exaftly fimilar), do not 
contain any words of limitation (except in one infiance, 
which will be hereafter mentioned), to the heirs of the 
perfon fummoned ; yet it appears to have been Jong 
fettled, that, where a perfon has been fummoned to 
parliament by the ufual writ, and takes his feat by 
virtue of fuch writ, the dignity thus acquired is de- 
fcendible to all his pofierity. 

Lord Ccke was clearly of this opinion ; having laid 
it down as fully fettled, that, where a perfon is fuin- 
moned to parliament by writ, and takes his feat, his 
blood is ennobled to him and his heirs lineal. 

§ 55. The cafe, upon which Lord Coke appears to 
have relied in fupport of this opinion, is that of the 
barony of Dacre ; which, on the death of Gregory 
Lord Dacre, 36 Eliz., was declared and adjudged by 
commiflioners, nominated by queen Elizabeth, to have 

defcended to Margaret his fifier and foie heir, who 
was married to Sampfon Leonard : and in 2 James, 
this determination was confirmed by the Lords Com- 
miffioners for executing the office of Earl Marlhal. 


S 5^- TWs 
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§ 56. This do£bine, however, has been controverted 
by Mr. Prynne, Mr. Elfynge^ and the Author of the 
“ Inquiry into the Manner of creating Peers,” 

Their arguments may be reduced to the following : 
ill, They obferve that, in the ufual writ of fummons 
to parliament, neither the words baron, barony, nor 
heirs, are to be found. And, as the king cannot, by 
his letters patent, create any man a baron or peer in Infra, 
fee, or in tail, without exprefs words of creation, ii|, 
the patent, for that purpofe ; and, as in all the patents 
which have pafled fmee the 20th year of Hen. 8., there 
is not only a fpecial claufe inferted for creating the 
patentees barons, but alfo, for enabling them and 
their heirs, or the heirs of their bodies, to hold and 
polTefs a feat and place in parliament, it feems equally 
neceflary, that fpecial words of creation Ihould be in- 
ferted in writs of fummons ; fuch as was praflifed in 
the cafe of Sir Henry Bromfiete^ who being fummoned i jnft. 9 h. 
to parliament in 27 Hen. 6., this claufe was inferted in 7 Kep. 33 b. 
his writ. Volumus enm, vos et heeredes vejlros maftulos^ 
de corpore vejtro legitime exeuntesy Barones de Vefey 
exijlere, 

ad, If a jvrit of fummons alone ennobled the pcrlon 
and his defeendants, then were all the judges, the 
king’s ferjeants at law, the mailers in chancery, and 
fcveral other perfons, ennobled : for they ^received 
writs of fummons to parliament, nearly limilar at one 
period, and perfeflly fimilar at another, to thofe which 
were ilTued to the earls and barons, and attended par- 

O 4 liament 
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Uament in purfuwce of fuch writs, yot never 
to be peers. 

3d, It appears from the records o£ the antient writs 
of fummons to parliament, that, luting the rrigHS o| 
Edw. I., 2., and 3., ibme perfons received writs of 
fummons to parliament only once ; fqme twice, or 
more times ; and fome during their lives, but not tbdr 
defendants. 

§ 58. It would, perhaps, be impoffible, to give a 
fatisfa&ory anfwer to the arguments above ftated, re. 
fpe£ting writs of fummons; nor has it hitherto been 
attempted. Indeed, the circamftance of perfons hav- 
ing been once or twice fummoned to parliament, and 
afterwards omitted, is fufficiently ftrong to warrant the 
opinion, that fomething more than a writ of fummons 
to parliament, and a fitting in purfuance of it, 
formerly neccliary to create an hereditary d^nity. 
And the opinion of Mx. Elfynge, (who was clerk of 
parliament in the reign of king James i., and conver- 
fant in antient records), that inveftiture of robes was 
alfo necelTary, to ennoble the perfon fummoned, snei 
his defendants, appears extremely probable. 

§ 59. In Dt^dafe’s Baromtgey it is that Wil- 

liam Paget being called by writ to the parliament then 
fitting, ^s^Edixf. 6.), by the name of Lord Psgaf of 
Bfaudfert, he todk his place there among the reft of 
•the peers : after which, upon the 19th of Jxmuary. 
next enfuing, he had his folemn creation to that 
honour. 


$ 60. It 
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$ 6o. It m aJjb jmeotioned la th« fame work, tlwt (4< 245. 
^ms de Fienesy by reaiba that ki| .moicber was; 
third lifter and coheir to William die Sa^^ by a ip^rial 
writ, 36 Hen. 6., had fummons to that parUamen^ 
by the title of Lord Say vssd. &ek : where!ljpo% the 
third day after, in qonfideradon of hit Igr- 

vices, he was Jn ojfen parliament there, by the aftent 
of the Lords Spiritual and Tempora}, advanced to the 
d^rce and dignity of a baKin of the Jfealaa, by the 
name and title of Lord Say and Sek. j^md, it is re- Cafe of the 
markable, that this Lord Say and Sek was -regularly 
fummoned to parliament till his death, and his fon and Sefe, Dom. 
heir was alfo fummoned, and iat as long as he lived. 

The grandfon was never fummoned. But, in the /»• 
quifitio pq/l Mortem^ he is ftyled Henricus de Fenyt 
Dminus de Saye. Three more generations pafled on 
without a writ, and then Sir Richard Fenys petitioned 
king James i., who recognized and contfirmed to 
him, and the heirs of his body, the (%nity of Baron 
Saye and Sek^ 

S 6 r. Lord Lptletm, who ftudied the early part of Hift. of Hen. 
our hiftory with great attention, fays, that the omi£> ** 3* 

hons in fummoning perfons, who had been called to 
parliament by writ, or their defcendants, may, in 
many cafes, (though not in all), be accounted for, 
from the frequent and neceftary .abfence of mamy of 
the peers on Peking’s fervice abroad, while thncrown 
had great dominions, ^d almoft ..peipetual wars on 
the continent : for, on fuch .occalions, the omitting 
fo fpmmon thepci to parliament was .xib <nccoachmeht 

on 
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on their rights, but a proper exemption from a duty 
they could not perform. It might alfo have been done, 
hot improperly, according to the notions of thofe times; 
when the lands, that conftituted a barony, were feized 
by the crown for any default or defed of fervice, dur- 
ing the life of the baron. 

S 63. It Ihould alfo be obferved, that attendance on 
parliament was, at the period above referred to, con- 
fidered as a burthenfome fervice, from which, many 
might folicit to be relieved. 

Bar. V. 2. 17. S 63. Thus, Dugdale mentions, that John la Warrt 
had fummons to parliament, from 44 Edw. 3. till 
21 Rich. 2., and then obtained a fpecial difpcnfation 
to be exempt from coming to any future parliaments : 

Idem. and that Thomas de la Warre (in 3 Hen. 4.) procured 

a fpecial difpenfation from attending the king in any 
of his parliaments or councils, for the fpace of three 
years. 

5 64. But, however ftrong the objedions to Lord 
Cekdz dodrinc may appear, there can be no doubt but 
that it was fully fettled, when he wrote, that a writ 
of fummons to parliament, and a fitting in puxfuance 
of fuch writ, (except in the cafe of a fpiritual perfon), 
operated as a creation of a dignity, and rendered it de- 
fcendible to the lineal heirs, male and female, of the 
perfon flrll fummoned ; and this point has been con- 
firmed by fo many fubfequent decifions, that it is not 
now to be ihakbn. 


S 55. In 
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§ 65. In Catharine Lady 0 *Brien claimed 

the barony of Clifton of Leighton Bromfmld. This 
petition having been referred to the Houfe of Lords, 
the committee of privileges reported, “ That Jervas 
“ Lord Clifton was fummoned by writ to parliament, 
“ 6 Jac. 1., by the title of Lordi Clifton oi Leighton 
Bromfwold, fo as the barony, being a fee-llmpl^ 
ought to defcend from the faid Lord Clifton upon 
“ his heirs : and that the Lady Catharine CfBrien, 
the petitioner, being the heir gradually and lineally 
delcended from the faid Lord Clifton^ the barony 
“ did, of right, defcend to her and her heirs.” 

It was ordered, that the judges Ihould give thdr 
opinion on this cafe, which they accordingly did, on 
the 7 th of February^ in the following words. 

The Lord Chief Juilice of the King's Bench, Lord 
Chief Juilice of the Common Pleas, Chief Baron, 
Baron Turnery Baron Littleton, Juilice Atkins, Juilice 
Ellis, and Baron Thurland, were unanimous in thev 
opinions : 

That, taking the cafe in fafl to be, as his 1 Mb- 
jelly's Attorney General had reported it to be, and, 
as it Hands ^anfmitted to this houfe, they find 
** it to be thus as to this Lady’s clsum of tb(B laid 
barony. 

<* That Sir Jetvas Clifton was fummoned to parlia- 
** ment by the name of Jerwss Clifton of Leighton 
Brsmfu}ol 4 i by writ dated J%dy 9th, 9 fac. t., fsV. 
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That» accordjbigly, he did eome 99d J(ii ha jpstr* 
*< hamenty 9S one of the peers oif 

Thst he died i6 yac. i., leaving if[ue behind him 
“ Qatkarine, his fqle daughter and h^r ; who mar- 
** ried to the l/}rd jiuNgny^ afteiwrds l^uke of 

“ ZftMX. 

“ That the faid Duke, 17 Jac. i., was, by letters 
** patent, created Barcai Leighton of Leighton Bromf- 
** woldt to him and the heirs male of his body, where- 

of npne are now living. 

** That the peddoner is lineally defeended h^om 
** him, and is his heir, (by the faid report) j and, as 
“ fuch, now claims the barony of Cl'^on, 

«* All which being admitted to be true, they are 
“ of opinion, 

** Tirft, that the faid Jervas^ by virtue of the faid 
■“ writ or fummons, smd his fitting in parliament ac.. 
*♦ cordingly, was a peer and baron of this kingdom, 
** ^nd this blood thereby eonobled, 

“ Secondly, that .his faid honour defeended from 
" him to Catharine, hisTole daughter and heir, and 
'** futceflively, after feveral defeents, to the peddoner, 
“ as lineal heir to the faid Lord Clifton- 

«* 'Thirdly, that therefore the petidojoer is tvgll est^' 
« dried U) the fjdd ^gnity. 
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Upon consideration had by i!his houfe, Htfc. It 
** h rdblred by the lords fpiritaal and temporal, in 
«* parliament affembled, that the fkid Catharine lady 
<* 0 * 3 rien hath right to the barotty of Clifton.** 

§ 66. Notwithftanding this fokmii declaration of 
the judges, and of the houfe of lords ; the do£hine 
that a %rit of fummdns to parliament, and a fitting 
by virtue of fuch tvrit, created a dignity to heirs ge> 
neral, was again combated in the cafe of the barony 
of Willoughby de Broke ; which was originally created 
by writ of fummons, in 7 Hen. 7., and was claimed Vide infra, 
in 1694 by Sir Richard Verney^ who derived his pedi- 
gree through a female heir, llie attorney-general 
argued, that a fummons by writ did not crette an 
efiate in fee : for that anciently feveral had been fo 
fummoned, and yet their fons had never been fum- 
moned after them : nay, (bmetimes the very perfon, 
firlt fummoned, had afterwards been omitted to be 
fummoned ; and he infilled that, even in the time of 
Henry 7. when Sir Robert Willoughby was firll fum- 
moned, it was not looked upon as an ellate in fee. 

Several of the peere, as the earls of Lindfay^ Thatseiy 

Suffix, and Abingdon, the lord Delanuarre, fsfc. who 

had baronies by writ in them, (and fome of whom 

had at that time only daughtars), looking upon them- 

fdves as concerned, from what was mentioned in the Lords' Jour. 

committeee in relation to the defcent of fuch baronies, 

moved the houih, that a day might be appointed to 

confider of What had been mendoned by fbme brds, 

on that day, in reledon to the -defc^ of baronies by 

Widit : and, a tky bd^g appointed, the ftud lords were 

heard 



20 $ 


Vide Coll 

Append. 
No. 7. 


Vide Claim of 
the Barony of 
Wentworth, 
LfOrds’ Jour, 
vol. 17, 81, 
91. 


Ante,C 56. 


Of Writs to 
theeldeil Sons 
of Fecit. 


Lords* Jour. 
to 1,4. p.55. 


Title Xm. Dignities. ^66^^ 

heard by their counfel. On another day» the attorney, 
general argued for the king againlt the defeent of ba- 
rbnies by writ ; to which the counfel for the lords 
replied, and produced feveral precedents, colleded by 
Mr. King, Lancajler herald. The feveral heralds 
were afterwards heard, in relation to the difeent of 
baronies by writ ; and, the matter being reported by 
the lord keeper, the houfe of lords refolved, that 
where a perfon was fummoned to parliament, by writ, 
and took his feat, he acquired a peerage, defcendible, 
to his heirs lineal, whether male or female. 

§ 67. The mode of defeent may, however, be rc- 
ftrained by the writ of fummpns to males, exclufive 
of females ; as appears from the writ, by which Henry 
de Brmficet was called to parliament. 

§ 68. It has, for fome centuries, been a praftice to 
call up the eldefl: fons of fome peers to the houfe of 
lords, by the title of a barony veiled in^ their fathers ; 
in which cafes they have been allowed to take their 
place in parliament, according to the antiquity of the 
baronies, by the names of which they are fummoned. 

5 ^9* DugdaUy at the end of his fummons to parh'a- 
ment, has given a lift of thofe eldeft fons of peers, 
who had been fummoned in the lifetime of their fa- 
thers, by the titles of fuch honors as were then in 
their fathers, and had place and precedence according 
thereto. The firft of thefe was Thomas Arundel^ lord 
Maltravers, fon to Richard Fitzallan earl of Arundel, 
in 4. And it appear from the journals, 

that. 
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that, m i6 Cha. i., Henry Howard, eldeft fon of .the 
duke of Norfolk, was called up to the houfe of lords 
by writ of fummons, by the title of lord Mowbray, 
which was the moll; ancient barony of the Norfolk 
family ; and that he was placed firft upon the barons* 
bench. 

§ 70. This rule has been adopted in all other cafes, 
in which the elded fon of a peer has been called to 
parliament by writ of fummons, by the title of a ba- 
rony then veded in his father. 

S 71. It has been determined, that a writ of fum- 
mons of this kind creates a dignity, and renders it 
hereditary in the blood of the perfon fo fummoned. 

S 72. Charles lord Clifford, the elded fon of the 
earl of Burlington, was called to parliament by writ Lord*’ Jour, 
of fummons, by the title of lord Clifford of Launf- 
burg, (a barony which was then in his father), and 
took his feat accordingly. This Charles died in the 
lifetime of his father, leaving a fon named Charles ; 
who claimed to be lord Clifford of Launjburg, by de- 
fcent from his father. 

“ The lord preddent reported from the lords com- 
“ mittee of privileges, to whom it was referred to 
“ condder, whether, if a lord cdled by writ into the 
“ father’s barony fliall happen to die in the lifetime 
** of his father, the fon of that father fo called be a 

peer, and hath right to demand his writ of fum- 
** mons ; that their lordihips find no precedent in this 
« cafe.” 


** A debate 
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** A debate anfing, iirhether Charts^ lord Cli£erdt 
** (fon and hdr of ChaHes late lord Clifferd of Lamf- 
** bitrg, dcceafed), "who was called by writ to pariia* 
** ment, in the lifetime of his father, the prefent earl 
“ of Bttrlin^on^ .hath right to fit in parliament ; the 
*' houfe was of opinion, that the find Charles lord 
“ Clifford^ hath right to a writ of fummons to parlia- 
“ ment, as lord Clifford of Launjburg }** and he took 
his feat accordingly.* 

Lords’ Jour. § 73 * J^mesy duke of Atholy in the year 1736, 
V0L25. p.ii. claimed the dignity of baron Strangey ftating that 
king Henry 7. had created Thomasy lord Stanleyy earl 
of Derbyy to him and the heirs male of his body. 
That the fsdd title and dignity came by mefne defcents 
to Ferdinando earl of Derby ; who died feifed thereof, 
leaving three daughters. That the faid Ferdinando did 
not die fdfed of any title or dignity of a baron, cre- 
ated by letters patent ; and, whatever titles and dig- 
nities he had, which were created by any writ or writs 
of fummons to parliament, defcended to his faid three 
daughters. That the faid title and dignity of earl of 
Derby y came to Williamy brother of the faid Ferdinando, 
as heir male of the body of the faid Thomas; but the 
faid William never was feifed of the title or dignity of 
a baron. 

ThsX James y (the petitioner's anceftor, whole heir 
he was), eldefi; fon of the faid Williamy was fummoned 


* The fame point was determined, in the caifc of lord Hervey^^ 
Lords* Journ. voL *5% p. 112* ijo# 


to 
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to parliament, 3 Cha. i. as a baron, the •writ being 
dire£ted Jacobo Strange Chevalier } and, being alfo 
fummoned to feveral fucceeding parliatments, fat and 
voted by the title of lord Strange, in the lifetime of 
his father, the faid William Earl of Derby. 

That, upon the death of the faid. William Earl of 
Derby., the faid James Lord Strange, fucceeded to the 
faid title and dignity of Earl of Derby, and died feifed 
thereof, to him and the heirs male of the body of the 
faid Thomas Earl of Derby ; and of the faid title and 
dignity of Lord Strange, to him and his heirs. 

That the faid title and dignity of Lord Strange came, 
by mefne defeents, to the then late Earl of Derby, •who 
died without ilTue in 1735. 

That the faid James Duke of Athol, was couiin and 
next heir to the faid then late Earl of Derby, and great 
grandfon of the faid James Lord Strange, and confe- 
quently entitled to the faid title and dignity of Lord 
Strange. The Houfe of Lords refolved, that the peti- Lords’ Jour, 
tioner •was entitled to the faid barony of Strange, P* 39- 
created by the faid writ in 3 Cha. i. 

5 74. Richard Earl of Burlington, in the year 1737, Lords’ Jour, 
claimed the dignity of Bdaon Clifford ; ftating that 
Robert de Clifford was furarnoiicd to parliament in 
48 Edw. I. as a baron ; and that the faid barony came 
by mefne defeents, to Henry Lord Clifford, who was 
created by king Henry 8. Earl of Cumberland, to him 
afnd the heirs male of his body. 


VoL. ni. 
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That the faid titles came, by <nefne defccnts, to 
George EatI of Cumberland^ who died, leaving only 
one daughter, the Lady Ann : by which the title and 
dignity of Earl of Cumberland came to Sir Francis 
Clifford^ brother to the faid George, as heir male 
of the body of the faid Henry. But the faid 
Francis never was feifed of the title or dignity of a 
baron. 

That the faid barony of Clifford defcended to the 
faid Lady Ann Clifford, from whom it defcended to the 
daughters and co-heirs of the then late Earl of Thanet; 
and was given by the king to Margaret Lady Clifford, 
one of the faid co-heirs. That Henry Clifford, (the 
petitioner’s anceftor), eldeft fon of the faid Francis 
Earl of Cumberland, was fummoned to parliament in 
the lifetime of his father, without any letters patent, 
in 3 Cha. I., the writ being direded Henrico Clifford 
Chevalier, and fat and voted in that and feveral fuc- 
ceeding parliaments. 

That the faid Henry Lord Clifford left ilTue only one 
daughter, Flisuibeth, who intermarried with Richard, 
Earl of Burlington, to which Elizbeth Countefs of Bur- 
lington, the petitioner was great-grandfon, and heir. 

That therefore the title and dignity, created by the 
faid writ of fummons, in virtue of which the faia 
Henry Clifford fat and voted- in parliament, was de- 
fcended to the petitioner, who was foie heir to the 
laid Henry Lord Clifford. The Houfe of Lords refolved, 

that 
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that the petitioner was endUed to the barony of Clif- 
ford, created by the faid writ * 

§ 75. It is obfervable that, in the two lail cafes, 
the claimants ilated that the baronies, by the names 
of which they were fummoned, were not then veiled 
in their fathers ; from which it may be inferred, that 
an opinion then prevailed, that there was fome dif- 
ference between the operation of a writ of fummons 
to the eldeil fon of a peer, by the name of a barony, 
veiled in his father, and that of a fimilar writ, by the 
name of a barony not veiled in his father. 

§ 76. This idea was, probably, firil fuggeiled by 
the author of the “ Enquiry into the Manner of 

creating Peers;” who, fpeaking of the practice of 
calling up the eldeil fon of a peer to the houfe of 
lords, by the title of a barony then in his father, fays : 

“ The writ of fummons, therefore, feems not fo Pa. 49, 50. 
“ much to be confidered as the creadon of a baron, 

“ but only as an inilrument of conveyance, or me- 
“ thod of transferring a barony or honour from one 
“ perfon to another. For, if it is not fo, what reafon 
“ can be given why the eldeil fon of one earl, fum- 
“ moned by the title of his father’s barony, lhall have 
« precedence according to the rank and antiquity of 


* There can be no doubt, but that the crown, in the tvo pre- 
ceding cafes, ifliied its writ of fummons upon the idea that the 
baronies, by the names of which the perfons were fummoned, were 
then vefled in their &thers. But this proving to have been a mif- 
take, the Hodle of Lords was obliged to admit, that the writs 
operated ai new creations. 


Pa 


« that 



XXVI. Dignities. § 76, 77. 

“ that barony. And that the eldeft fon of another 
“ ^arl, if he be by patent created to a title or barony 
“ foreign to his family, fliall be confidered as the 
youngeft baron, and take his place in the houfe ac- 
** cordingly. I fpeak, and I think every man ought, 
“ with great fubmiffion upon this fubjeft. But, if I 
** midake not, the law even at this day is, that though 
“ the laft of thefe perfous takes a barony in fee, or 
“ otherwife according to the limitations of it ; yet the 
“ firft, upon whom the writ operates only by way of 
“ inftrument of conveyance, has no other title in the 
“ barony than his father had, from whom it was con- 
“ veyed: and, therefore, if the father has only an 
“ edate tail in the barony, the date of the fon, 
though fummoned l)y writ, is not enlarged, nor 
** made a fee, and defeendible to his heirs general." 

The do^rine here laid down has been adopted by 
Ae houfe of lords in the following modern cafe. 

§ 77. King James i. created Sir Rolf ert Sydney, Lord 
Sydney of Penjhurjl, to him and the heirs male of his 
body ; and afterw^ards created him Vifeount Lijle and 
Y.'xA LeiceJicr. Thefe titles defeended to his grandfon 
Philip ; whofe eldeft fon Robert, by curtefy Vifeount 
Lijle, was in i Wfn. and Mary fummoned to parlia- 
ment by writ, and fat and voted by the title of Lord 
Sydney of Penjhurjl, in the lifetime of his father^ 
Thefe titles defeended to John Sydney, the fon of Robert,. 
who died without ilTue, leaving the daughters of his 
next brother, Mary Sydney and Elizabeth Sydney, his. 
heirs general; and JoceJyne, his youngeft brother,. 

wha 
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who became Earl of Leicejier^ and. afterwards died 

% 

without ilTue ; by which the titles created by the letters 
patent became extinft. Upon the death of Mary 
Sydney without iflue, Elizabeth Sydney (who had mar- 
ried Mr. Perry) claimed the barony of Penjhurji, as 
foie heir of Robert Sydney, who was fummoned to 
parliament by writ. 

The attorney-general, (Mr. Wallace), Hated in his 
report, that the petitioner claimed the barony of Sydney 
of Penjhurjl, as being the foie heir general of the 
body of Robert Sydney, who was called to parliament 
by writ in vita patris ; upon a fuppofition that the 
effect and operation of the writ of fummons to parlia- 
ment, without letters patent, and his having fat in 
parliament in purfuance thereof, vefted a title in him 
to the barony, defcendible to his lineal heirs. 

That a writ of fummons to parliament, and a fitting 
in purfuance, did certainly, in general cafes, ennoble 
the perfon and his defeendants ; but he conceived that 
the effeft of a writ of fummons to the eldeft fon of an 
earl or vifeount, by the title of his father’s barony, or 
to the eldeft fon of a baron, who had two or more 
baronies, to one of his father’s baronies, was, to ac- 
celerate the fucceffion of the fon to the barony j 
which, on his father’s death; would defeend to him ; 
and the extent of the inheritance depended npon tlie 
nature of his father’s title to the barony, whether in 
fee, or in tail male. 

That the ufual manner of calling up the fon of a 
peer in vita patris was, by writ of fummons to the 
P 3 barony 
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barony of the father ; and the perfons thus called had 
been conftantly placed in the Houfe of Lords, accord- 
ing to the antiquity of their fathers’ barony : although, 
lince the llatute 31 Hen. 8. c. 10. for placing the 
lords, whereby the precedency of peers was fixed and 
ellablifhed, the right to fuch precedency had at diffe- 
rent times come under the conlideration of the houfe; 
and, although it did not appear, that the houfe had 
determined the point, yet it was highly probable that 
the lords had fatisfied themfelves, that the eldeft fons 
of peers, called up by writ into their fathers’ baronies, 
were entitled to the fame precedence and rights, which 
they would have been entitled to, if they had fuc- 
ceeded to the fame by defcent ; and that the calling 
them up by writ in their fathers* lifetime only accele- 
rated the poffellion. 


That he was of opinion, that the efFe£l: of the writ 
of fummons to Sir Robert Sydney, to his father’s 
barony,- gave to him the like inheritance his father had 
in the barony, which was reflrained to heirs male ; 
and that the petitioner was not, as heir general, 
entitled to the barony. But, as the cafe appeared 
anomalous, and never to have been precifely deter- 
mined, he thought it advifable to refer it to the houfe 
of peers. 


The cafe was accordingly referred to the houfe of 
lords ; and, after having been fully heard, it was re- 
folved, that the claimant had no right in confequence 
of her grandfother’s fummons and fitting. 


§ 78. Another 
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§ 78. Another mode df creating dignities is, by 
charter, or letters patent, under the great feal, by 
which the king grants to an individual a dignity or 
title of honour, and inverts him with the dignity, by 
delivery of the charter, gil ding with a fword, 

5 79. This mode of conferring dignities appears to 
have been praftifed at a very early period. Thus, the 
Eraprefs Maud conferred the earldom of Hereford on 
Milo de Gloucejler, by a charter which has been 
publiflied by Rymer^ and is one of the moft ancient 
extant. The operative words of this charter are — 
Sciatisy me fecijfe Milonem de Gloucejirid comitem 
de Herefordy et dedijfe ei motam de Hereford, cum toto 
cajlelloy in feodo et haredltate, fthi et heeredibus fuis, 
ad tenendum de me et haredtbus meis. Dedi etiam ei 
tertium denariam redditus burgi Hereford quicquid 
unquam reddaty et tertium denarium placitorum totius 
(omitatus Hereford. 

§ 80. Richard i. granted to William Earl of 
Arundel, the cartle of Arundel, with all the honour of 
Arundel, et tertium denarium de placitis de Sujfex unde 
comes ejly 

King Henry 3. gave to Edmund his fon, honorem 
comitatum cajlrum et villam de Lancajier. 

The fame king gave the earldom or honour 6f Rich- 
mond, to his uncle Peter of Savoy and his heirs, vel 
cuieunque de fratribus vel confanguineis fuit ea dare 
vel ajfignare voluerit. 

P4 
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§ 81. It appears from the rolls of parliament, that, 
in 36 Edw. 3., the chancellor declared to the parlia- 
ment, that the king intended to advance to honour fuch 
of his fons as were of full age. That his fon Lionelj 
who was then in Ireland^ Ihould be Duke of Clarence^ 
to him and the heirs male of his body. That his fon 
Ihould be Duke of Lancajlcr,^ and his iorvEdmund^ 
Earl of Cambridge. After which the king, in full 
parliament, did gird his fon John with a fword, and 
fet on his head a cap of fur, and upon the fame a 
circlet of gold and pearls ; and named him Duke of 
Lancajler^ and thereof gave him a charter. 

In like manner, the king girded his fon Edmund 
with a fword, and named him Earl of Cambridge, and 
thereof gave him a charter. 

§ 82. In the rolls of parliament, 9 Rich. 2., there 
is an account of the confirmation of the charter, by 
which that king granted to his uncle, Edmund Earl of 
Cambridge, the dignity of Duke of Tork. The char- 
ter is recited, of which the operative words are — In 
Dueem ereximus,€idemDucatusEborum titulum ajjignantes, 
et nomen. And the king, with the confent of parlia- 
ment, confirmed it, and inverted him with the dignity, 
by delivery of the charter, girding him with a fword, 
and putting on his head a cap of honour, and a circle 
of gold, or a coronet. 

§ 83. In 1 1 Rich. 2., the commons petitioned the 
king to confer feme honour on his brother. Sir 'John 
flplland ; in confequence of which, he, with the confent 

of 



XXVI. Dignities. §83 — 86. 

of parliament, created him Farl of Huntingdon by a 
charter, which the king delivered to him, and by gird- 
ing him with a fword ; to hold to him and the heirs 
male of his body by Elizabeth his wife, with a penilon 
of 20 /. a year out of the profits of the county of 
Huntingdon. 

§ 84. It alfo appears from the rolls of {Parliament, 
that, in 20 Rich. 2., the chancellor informed the par- 
liament, that the king had created John de Beauford 
Earl of Somcrfet ; whereupon, he was brought before 
the fovereign, between the Earl of Huntingdon and 
the Earl Marjhal, arrayed in a robe, as in a vefture 
of honour, with a fword carried before him ; and the 
charter of his creation was read before the king and 
parliament ; after which, the king girded him with a 
fword. 

§ 85. In the rolls of parliament, 21 Ric. 2., there 
is an account of the creation of feveral dukes by char- 
ter, and inveftiture. The Countefs of Norfolk was, at 
the fame time, created a duchefs for her life} and, 
file being abfent, her charter was fent to her. 

§ 86. The ufual manner of creating barons, in an- 
tient times, was by writ of fummons ; but, in the 
1 ith year of Rich. 2., John Beauchamp de Holt was 
created Baron of Kidderminjler by letters patent : be- 
fore whom, fays Lord Coke^ there never was any baron 
created by letters patent, but by writ. And, there- 
fore, whenever a barony appears to have exifted before 
the 1 1 Rich. 2., it muA be taken to be either a barony 
by tenure, or by writ. 
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5 87. Dugdale izytf that the folemn inveftiture of 
barons, created by patent, was performed by the king 
himfelf, by putting on a robe of fcarlet, as alfo a 
mantle and a hood furred with minever. This form 
of creation continued until 13 Jams, when the law- 
yers declared, that the delivery of the letters patent 
was fufEcient, without any ceremony. 

5 88. Lord Coke obferves, that where a perfon is 
created a peer by letters patent, the ftate of inheritance 
muft be limited by apt words, or elfe the grant is void. 
The ufual words are, to hold to the grantee and the 
heirs male of his body j though it is fometimes only 
for the life of the grantee. But Mr. Selden fays, there 
was no inftance of the grant of a dignity by letters 
patent to a perfon, and his heirs generally. 

§ 89. The moft fingular limitation of a dignity 
which I have feen, is that of the barony of Luctrs of 
Crudwell: it was granted by letters patent 15 Cha. 2. 
to Mary Countefs of Kent, to hold to her and the 
heirs njale of her body begotten, by the Earl of Kent ; 
and, for want of fuch ilTue, to the heirs of her body 
by the faid Earl ; with a declaration, “ that, if at any 
“ time or times after the death of the faid Mary 
Countefs of Kent, and default of ilTuc male of her 
body by the faid Earl begotten, there fliall be more 
perfons than one, who fliall be coheirs of her body 
by the faid Earl, the faid honour, title, and dignity 
** fliall go, and be held and enjoyed, from time to time, 

“ by fuch of the faid coheirs, as by courfe of defeent 
at the common law fliould be inheritable to other 

“ entire 
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entire and indivifible inheritances, as namely, an 
** o£Bce of honour and public truft, or a callle for the 

necefiary defence of the realm, or the like ; in cafe 

any fuch inheiitance was given or limited to the 
“ faid Matjy and the heirs of her body by the faid 
“ Earl begotten.*’ And, by a private aft of parlia- 
ment, 15 Cba. 2., this declarative claufe is ratified and 
confirmed. 

§ 90. In the cafe of letters patent, the creation of 1 Inft. 
the dignity is perfeft and complete; although the ‘*^'P*7§ ** 
grantee ihould die before he has taken his feat in par- 
liament. 

§ 91. Thus it appears from the Lords* Journals, Vol. 21. 
that Henry tValdegravCy being by letters patent i Jac. 2. P* 
created Baron fValdegrave de Chentony to him and the 
heirs male of his body, but dying before he fat in par- 
liament, his fon James was introduced in his robts, 
and took his feat. 

The prefent Lord Waljingbam took his feat under 
the fame circumllances. 

§ 92. It was a common opinion, that a dignity A Dignitfr 
muft be created of fome particular place, in order that 
it might appear to be annexed to land, and thereby 
become a real hereditament. But, in the c'afe of 
Mr. Knollysy who claimed' to be Earl of Banbury y and 
was indifted by that title, and a plea put in that it did 
not appear that Banbury was in Englandy Lord Holt 
was of opinion, that the place, from whence a patentee 

took 
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took his titlcy need not be in England : nor, in reality, 
was there a necelEty that there fhould be any place. 
Albemarle was not in England ; and, neverthelefs, at 
the time of Magna ChartUy there was an earl of that 
title ; and there had been dukes, who had lately borne 
that title. 

§ 93. Sir Thomas Gerard having been created Lord 
Gerard of Gerard's Bromley, by letters patent, (he 
being then refident with his family in the faid capital 
mefluage), a queftion arofe, whether the faid capital 
mefluage became thereby caput baronia ; and it was 
held that it did not. 

§ 94. Where a-perfon, 'who has a dignity, marries, 
his wife becomes entitled to the fame during her life j 
unlefs file afterwards marries a commoner. But, where 
a woman, who has a dignity in her own right, marries 
a commoner, Ihe Hill retains her dignity. 

§ 95. Lord Coke fays, if a dutchefs by marriage, 
afterwards marries a baron, flie remains a dutchefs, 
and does not lofe her name ; becaufe her hufband is 
noble. Mr. Hargrave, in a note on this paffage, ob- 
ferves, that in fome books it is faid, if a woman, noble 
by birth, marries one of inferior nobility, flie lhall be 
ftyled by the dignity of her fecond hufband. 

At the coronation of his prefent majefty, ' the 
Dutchefs Dowager of Leeds, then the wife of Lord 
Portmore, claimed to walk as a dutchefs, but it was 
refufed. 


S 96. It 
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§ 96. It is laid by Juftice Doddridge^ that, if a 
woman, who acquires a dignity by marriage, elopes 
from her hulband, fhe will lofe her dignity. “ For, 
“ as then every woman (hall lofe her dower, fo being 

advanced to titles of dignity by that huiband, by 
** fuch elopement fhe lofeth them.” I have met with 
no cafe that confirms this dodrine. 

§ 97. It feems to be doubtful, whether a perfon can 
Tcfufe or waive a dignity conferred on him by the 
Crown. Lord Coke fays, “ if the king calleth any 
“ knight or efquire to be a lord of parliament, he 
“ cannot refufe to ferve the king there in illo communi 
“ concilio, for the good of his country.” This opinion 
is contradicted by Lord Chancellor Co^uper^ who held, 
that the king could not create a fubjeCt a peer of the 
realm, againft bis will ; becaufe then it would be in 
the power of the king to ruin a fubjeCt, whofe eflate 
and circumftances might not be fufficient for the 
honour. His Lordfhip alfo held, that a minor might, 
when of age, waive a peerage granted to him during 
bis infancy. 

Lord Trevor was of a different opinion, and held, in 
conformity with Lord Coke^ that the king had a right 
to the fervice of his fubjeCts in any ffation he thought 
proper ; and inftanced in the cafe of the Crown’s hav- 
ing power to compel a fubjeCl to be a fheriff, and to 
fine him for refufing to ferve. He obferved,‘that in 
Lord Abergavenny's cafe it was admitted, the king 
might fine a perfon, whom he thought proper to fum- 
raon to the Houfe of Peers i it being there faid, that 
14 a perfon 
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a perfon might choofe to fubmit to a fine : and, if it 
were allowed, the king might fine one for not accept- 
ing the honour, and not appearing upon the writ ; the 
king might fine to/w where there was a re- 

fufal ; and, confequently, might compel the fubjefi to 
accept the honour. And that it was not to be pre- 
fumed the king would grant a peerage to any one, to 
his wrong, any more than that he would make an ill 
ufe of his power of pardoning : all which were fuppo- 
fitious, contrary to the principles upon which the 
conftitution was framed, which depended upon the 
honour and juftice of the Crown. 

S 98. Vrith refpe^l to the ellate, which may be 
had in a dignity or title of honour, while dignities were 
annexed to lands, and held by tenure, the perfon in 
poiTeilion of the eftate, if he was tenant in fee-fimple, 
would, I prefume, have had the fame eftate in the 
dignity. 

§ 99. A perfon may alfo have a qualified fee in a 
dignity. Thus, Lord Coke fays, that king Henry 6 . 
by letters patent, granted to JoAn^ the fon of yohn 
Talbot, that he and his heirs, lords of the manor of 
Kingjion Lijle in the county of Berks, fhould thoice- 
forth be lords and barons of Lijle, and peers of the 
realm ; by which’ he held a fee-fimple qualified in the 
dignity, determinable upon his or their ceafing to be 
lords of the manor of Kingjion Lijle. 

§ 1 00. As to dignities, derived from writs of fum- 

mons. Lord Coke lays,— § ** And it is to be obferved 
13 that 
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“ that, if he be generally called by writ to parliament, 
“ he hath a fee-fimple in the barony, without any 
“ words of inheritance.** But this expreflion is inac- 
curate ; and Lord Coke himfelf correded it in the fame 
page, by faying, “ and thereby his blood is ennobled 
“ to him and his heirs lineal.’* Dignities of this kind, 
which are defcendible to females, have generally been 
faid to be held in fee, but this is a miftake ; a perfon 
having a dignity of this kind, is not tenant in fee- 
fimple of it : for, in that cafe, it would defcend to the 
heirs general, lineal, or collateral, of the perfon laft 
feifed ; whereas a dignity of this kind is only inhe- 
ritable by fuch of his heirs as are lineally defcended 
from the perfon firft fummoned to parliament, and not 
to any other of his heirs. It is, in fa£t, a fpecies of 
eftate, not known to the law in any other inftance, 
except in that of an office of honour. 

§ 1 01. A dignity or title of honour may be intjuled 
within the ftatute De Donis Conditionalibus, for it con- 
cerns land : and it was refolved by all the judges in 
7 yamesy that, where Ralph Nevil was by letters pa- 
tent created Earl of Wejlmor eland., to him and the heirs 
male of his body, an eftate tail was thereby created in 
the dignity, and not a fec-fimple conditional at law. 
And Lord Coke fays, the judges obferved that, with 
this refolution, agreed divers precedents, and the ex- 
perience and praftice always ufed : for the earldom of 
Northumberland was intailed by queen Mary to Thomas 
Percy, and the heirs male of his body ; and, for de- 
fault of fuch iffue, that Hugh his brother Ihould be 
earl, to him and the heirs male of his body; and, > in' 

that 
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that cafe, by the attainder of Tho mas -for treafon, Hugh 
was, after his death, Earl of Northumberland. 

§ 102. A dignity may not only be intailed at its 
firft creation, but alfo, a dignity which was originally 
defcendible to heirs general, may be intailed by 
parliament on the heirs male of the perfon feifed 
thereof. 

Coll. 173. § *03* the year 1626, a conteft arofe in confe- 

quence of the death of Henry de Vere Earl of Oxford^ 
relpedUng the right to the earldom, between Robert de 
Vere claiming imder an intail of the dignity, made by 
an aft of parliament in 16 Rich. 2. as heir male of 
Aubrey de Vere^ and Lord Willoughby of Ercjly^ claim- 
ing as heir general. 

The cafe was referred by king Charles the firft to 
the Houfe of Lords, who called to their afliftance Lord 
Chief Juftice Crew, Lord Chief Baron Walter, Dod~ 
dridge, and Kelverton, Juftices, and Baron Trevor. 
Their opinion was delivered by Lord Chief Juftice 
Crew ; the exordium of which is fo eloquent, that, 
for the gpratification of the reader, it lhall be tran- 
fcribed. 

“ This great and weighty caufe, incomparable to 
^ any other that hath happened at any time, requires 
•* grcM deliberation, and folid and mature judgment 
“ to dfteftbine it : and, therefore, I wilh all the judges 
** of fujZsmf bad heard it, (being a cafe fit for all), 
** td ^ ind- altogether might have given our 

“ humble 
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humble advice to your Lordfliips herein. Here is 
reprefented to your Lordfliips certamen honoris, and, 
as I may well fay, illujiris honoris, illuftrious ho- 
nour. I heard a great peer of this realm, and a 
“ learned, fay, when he lived, there was no king in 
chriftendom had fuch a fubjefl: as Oxford. He came 
in with the Conqueror, Earl of Gtiynes ; fliortly after 
“ the Conqueft, made Great Chamberlain of England, 
“ above five hundred years ago, by Henry 1 . the 
Conqueror’s fon, brother to Rufus j by Maub the 
“ emprefs, Earl of Oxford ; confirmed and approved 
“ by Henry Fitz-emprefs, Henry II., Alberico Comiti, 
** fo Earl before. 

“ This great honour, this high and noble dignity, 
“ hath continued ever fince in the . remarkable fur- 
“ name of De Vere, by fo many ages, defcents, and 
“ generations, as no other kingdom can produce fuch 
“ a peer, in one and the felf-fame name and title. 
“ I find in all this length of time but two attainders 
“ of this noble family ; and thofe in ftormy and tern- 
“ peftuous times, when the government was unfettled, 
“ and the kingdom in competition. 

“ I have laboured to make a covenant with myfelf, 
“ that affeftion may not prefs upon judgment : for I 
« fuppofe, there is no man, that hath any apprehen- 
fion of gentry or noblenefs, but his affediion ftands 
“ to the continuance of fo noble a name and* houfe, 
and would take hold of a twig or twine -thread to 
«« uphold it : and yet time hath his revolution j’ there 
mufi be a period and an end of all temporal things, 
VoL. III. 9 ^ fnit 
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** Jinis reruniy an end of names and dignities, And 
whatfoever is terrene ; and why not of De Verb ? 

For, where is Bohun ? Where is Mowbray ? 
Where is Mortimer ? Nay, which is more and 
moft of all, where is Pjlantagenet ? They are 
“ intombed in the urns and fepulchres of mortality. 
“ And yet let the name and dignity of De Vere 
{land fo long as it pleafeth God.*’ 

The Chief Juflice and his brethren wefe of opinion 
that, although the earldom of Oxford was originally 
Coll. 175. held in fee by the family of De Vere, yet that “ the 
honour of the faid earldom of Oxford was intailed 
** upon Aubrey de Vere, and his heirs male, by the 
“ parlkimenf of 16 Ric/j. 2. j and that an eftate therein 
to the heirs males was fufficiently raifed and created 
“ thereby, and fo reputed and enjoyed by many de- 
“ fcents of the earls, which could not have been, (as 
“ the fame was limited), if the fame had only been an 
“ ordinance of parliament ; and that the faid honour 
“ defcended, and then of right belonged to Robert 
« de Vere, as heir male of the faid Aubrey, by virtue 
“ of the intail.” 


§ 1 04. An eftafe in a dignity may be limited to a 
perfon in remtiinder, as in the cafe of the Earl of 
Northumberland j which has already been Hated. 


1 Inil. 16 i. 
S«ld. Id. c. 9 ' 

f. I. 


§ I o J. Lord Coke fays, that the king may create either 
a man or a woman noble for life, but not for years , 
becaufe then it might go to executors or adminiftrators. 

S While 
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§ to 6 . While dignities were annexed to the poflef> 
fion of particular lands, the hufband of a woman, 
having fuch lands, was bound to perform the fervices 
for which they were held, and, among others, to attend 
the high court of parliament ; fo that he was entitled 
to the dignity during the joint lives of himfelf and his 
wife. 


m 

No Cnrtefy 
of a Digna]r» 


§ 107. Elizabeth^ filler and heir of yohn de Say Dugd. Sum; 
Lord Sayy (who died in 6 Rich. 2.) was twice married : 
firfl; to Sir John de Tallejby, and, fecondly, to Sir Wil- 
liam Heron. She had no iflue by either ; but each of 
them was fummoned to parliament as long as he re- 
mained her hufband. 


§ 108. who had married the Dowager Vincent upon 

Coufitefs of Gloucejlevy was fummoned to parliament Tk.°Gloncef- 
as Earl of Gloucejler during the minority of her fon and ter, Coll Arm. 
heir. When the fon came of age, he took his feat in 
parliament as earl, and Monthermer was fummoned as 
a baron. 

§ 109. Where there was ifliie, the hufband became ilnft. 29^. 
tenant by the curtefy of the dignity. Thus, Lord 
Coke mentions a cafe in the reign of Henry 6., where 
a perfon was allowed to hold the dignity of Earl Salif- 
buryy as tenant by the curtefy, in right of Aliciay the 
daughter and heir of the preceding Earl of Salijbury. 

§110. In the reign oi Henry 8 .y Mr. Wimbijh hav- CoU. xi. 
ing married a lady entitled to the dignity of Taylboysy 
a queftion arofe, whether he ought to have the name of 

0^2 Lord 



Ittite XXVi. ibignifies. $ 1 1 6. 

Lord Taylbaysi in right of his wife, or not. The kin^ 
confulted the two chief juftices. Dr. Gardiner bifhop 
of Winchejlcrt and Garter. Firft, the king demanded 
of the two chief juftices, whether, by law, Mr. Wim- 
bijb ought to have the name of Lord Taylboys, in right 
of his wife, or not. They anfwered, that the com- 
mon law dealeth little with the titles and cuftoms of 
chivalry ; but fuch queftions had always been decided 
before the Conftables and marlhals of England. Then 
the king moved the queftions to Dr. Gardiner, who 
anfwered, that, by the law which he profefled, dig- 
nity was denied both to women and to jews. I like not 
that law, quoth the king, that putteth chriftian wo- 
men and jews In the fame predicament. That law, faid 
Dr. Gardiner, as I take it, is to be intended of dignity, 
whereunto public office is annexed : for, in France, 
women fucceed as well to their aftceftors in dignities, 
as in patrimonies : therefore the cuftom of every re- 
gion is to rule thofe things. Then the king afked 
Carter, of the cuftom of England ; who anfwered, 
that it had been always ufed fo in England, as in France, 
that the hulband of a baronefs by birth ffiould ufe the 
llyle of her barony, fo long as flie lived ; and, if he 
were tenant by the curtefy, then that he might ufe it 
for term of his life. The chief juftice confeffed that 
cuftom, concerning the tenant by the curtefy, to be 
confonant to the common law ; for the common law 
admitted him to all his wife’s inheritances, of which 
flie was feifed during the coverture ; and that might 
defeend to their iffuc ; and the dignity was parcel of 
the inheritance : which Dr. Gardiner confeffed, add- 
ing, that the law granting the more, which was the 

poffeflioa 
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polfeflion of the barony, could not be intended to deny 
the lefs, which was the dignity, a thing incident to it, 

As itilandeth with law, faid the king, that tenants by 
curtefy fhould have the dignity, fo it ftandeth with 
reafon. But 1 like not that a man Ihould be this day 
a lord, and to-morrow none, without crime committed; 
and it mult fo fall out in the hulband of a baronefs, 
if Ihe die, having never had by him any children. 

The chief jullice confirmed, that, in that point, the 
common law difiented not much from the king’s rea- 
fon : for the hulband, that never had ilTue, was thought 
to have no interell in law in his wife’s inheritance, more 
than in refpeft only that he was a hulband ; but, hav- 
ing a child, then he acquired a Hate in law, and wa^ 
admitted to do homage, and not before. 

The king for refolution faid, that forafmuch as by 
their fpeeches he underllood, that there was no force 
of reafon or law to give the name to him that had no 
iflue by his wife, that neither Mr. Wimbtjhy nor none 
other, from thenceforth, Ihould ufe the llyle of his 
wife’s dignity, but fuch as by curtefy of England had 
alfo right to her poireflions^ for term of his life. The 
which opinions the perfons afore named applauded| 
and fo the fentence Hood. 

§ III. Notwithllanding this recognition of the Coll, 73, 
dodrine of curtefy in dignities, the claim of Richard 
Bertie y in 1580, to the barony of Willoughby in right 
of his wife, Cathariney dutchefs of Suffolky as tenant 
by the courtefy, was rejefted ; and Peregrine Bertie 
her fon was admitted, in the life finte of his father. 



1 Inft. 29 i, 
n. t. 


A Digrfitf 
cAnnot be 
aliened* 

CoU. 1 14. 

}i6. 
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§ 1 12. Mr. Hargrave has obferved, that two other 
claims of a like kind tvere made in a few years after, 
but were not determined ; and he could not learn that 
there had been any cimms of dignities by curtefy, fince 
Lord Coke'% time : and, from the want of modem in- 
ftances of fuch claims, as well as from fome late 
creations, by which women were made peereffes, in 
order that the families of their hulbands might have 
titles, and yet the hufbands themfelves remain com- 
moners, it feemed as if the prevailing notion was 
againll curtefy in titles of honor. However, he had 
not yet difcovered, whether this great queftion had 
ever formally received the judgment of the Houfe of 
Lords. 

§ 113. It mayalfo be obferved, that there are fome 
modern inftances of perfons, fitting in parliament, as 
heirs to their mothers’ dignities, in the lifetime of their 
fathers ; which w'ould not have been allowed, if their 
fathers had an eftate by the curtefy in thofe dignities. 
Thus, the prefent Duke of Northumberland was allowed 
to fit in parliament as Baron Percy, immediately after 
the death of his mother, though his father was living. 

In the fame manner, the prefent Earl of Leicejier 
was allowed to take his feat in parliament, as barou 
de Ferrers, upon the death of his mother, thppgh his 
father. Lord Toivtifend, was alivg. 

§ 114. Formerly, it was held that a dignity or title 
of honour, held by tenure, might be aliened by the 
perfon who was in poflelTion of it; provided fuch 
alienation was made with tbe king’s licence. 

§ 1 15. Ilercveard, 
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§ 1 1 5. Hereward De Marifco and Rametta his wife, Pat. An. 
conveyed to Simon De Montfort Earl of Leicejler, totam ^ • 3 * P* 
baroniam De Emeldon, in Com. Northumbr. ^ua ad 
ipfam Ramettam jure hcreditario defcendit de herecUtate 
qua fuit Johannis le Vifcount patris fuiy habend. £sf 
tenend. eidem com. ct haredibus fuis et eorum ajjignatis. 

And king Hen. 3. confirmed the grant anno 41, which 
with others was afterwards confirmed by lung Ed~ 

•ward 3. 

§ 116. Lord Co/r fays, that the barony of 4lnft. lafij 

de Eincourtf originally created by writ*, had long con- 
tinued in his firname ; and he having no iffue . male, 
defirous that his firname, arms, and barony, all which 
he held in fee-fimple, might continue, by humble 
fuit importuned king Edward 2. for that he conceived, 
quod cognomen fuuju^ et arma^ pojl mortem fvam dele- 
rentur, et corditer affcclabat ut poji mortem cjus in 
memorid haberentur, ut de maneriis et armis fuis 
feoffaret quemeunque voluerit ; and in the end obtained 
his fuit, by the king’s letters patent under the great 
feal; and afterwards, about 19 Edw. 2., he afligned 
according to the king’s grant, his firname, arms, and 
pofleffions. For, it appears in the clofe* rolls, that 
Edmond Baron of Eincourt, fat in parliament until and 
in 1 8 Edw. z . ; and that after his decpafe, his aflignee 
fat in parliament in i Edw. 3. by the name of William 
de Eincourt: and in his heirs males the .dignity, 
firname, and polTeffions continued till 2 1 Hen. 6 . j 


* It appears from Dugdale’s Baron, vol. i. p- 385., that this 
was a barony by tenure ; for he does not mention any writ. 

(^4 and 
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Lords’ Jour, 
vol. 4. p. 1*50. 


Nor furren- 
dcrcd to the 
King. 


Coll. 10| 
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and then his heir male, together with the name and 
dignity, ceafed. 

§ 117. Lord Coke alfo fays, he heayd lord Burg/ey. 
vouch a record in the reign of Edw. 4. that the Lord 
Hoe^ having no iflue male, by his deed and under his 
feal, granted his name, arms, and dignity oyer j but 
not having the king’s licence and warrant, the fame 
was in parliament adjudged to be void. 

§ 1 18. It has, however, been long eftablillied, that 
a dignity or title of honour is unalienable ; being an 
hereditament inherent in the blood of the grantee, 
and his defcendants : and, in the cafe of the barony of 
Grey of Ruthyn^ in 1640, the Houfe of Lords made 
the following refolution ; — “ Upon fomewhat which 
“ was fpoken of in the argument concerning a power 
“ of conveying away of honour, it was refolved upon 
“ the queftion, neniine contradicente, that no perfon, 
“ that hath any honour in him, and a peer of this 
“ realm, may alien or transfer the honour to any other, 
perfon.” 

§ 119. It was alfo formerly held, that a dignity or 
title of honour might be furrendered to the king ; of 
which there are feveral inilances. 

§ 120. Sir Charles Brandon^ being affianced to 
Elnahetb Vifeountefs Lijlc, (who was then an infant 
of tender age), obtained letters patent creating him 
Vifeount Z-j/Z?, to him and his heirs by the faid 
Elizabeth. “ But, having fhortly after happened on 

“ a fatter 
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f < ^ &tter morfel, he yielded up the letters patent to 
f‘ be cancelled,” 

S i?f. It was, however, refolved by the Houfe of 
ILords, in the cafe of the barony of Ruthynt-—'^ That 
“ no peer of this realm can drown or extinguilh his 

honour, (but that it defcends to his defcendants}, 

neither by furrender, grant, fine, nor any other 
“ conveyance, to the king.” 

§ 122. Some years afterwards the queftion arofe, 
and was agitated in the Houfe of Lords ; where it was 
decided in conformity to the refolution in the above 
cafe. 

Lord vifeount Purbeck had furrendered his dignity 
to the king, by fine ; and after his deceafe, the dig- 
pity was claimed by his heir. 

It was argued on behalf of the petitioner, that this 
jvas a perfonal dignity, annexed to the blood, and fo 
infeparable and immovable, that it could not be either 
transferred to any other perfon, or furrendered to the 
crown. It could neither move forward nor backward, 
but only downward to pofterity; and nothing but 
deficiency, or a corruption of the blood, could tinder 
the defeent. 

The king's attorney-general, (Sir William' Jones)^ 
endeavoured to fupport the furrender upon the autho- 
rity of feveral ancient precedents. The Houfe of Lords 
came to the following refolution: — “ Forafmuch as 
“ upon debate of the petitioner’s cafe, who claims the 

“ title 


m 
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“ title of Vifcount Purbeck, a queilion in law dI 4 
arife ; whether a fine, levied to the king by a peer 
** of the realm of his title of honour, can bar and 
** extinguiih that title; the lords fpiritual and tem- 
“ poral in parliament affembled, upon very long 
“ debate; and having heard his majefty’s attomey- 
** general, are unanimoufly of opinion, and do refolve, 
“ that no fine, now levied or at any time hereafter to 
“ be levied to the king, can bar fuch title of honour, 
** or the right of any perfon, claiming under him 
that levied, or fhall levy, fuch fine.” 

A Peer de- § 123. There is one infiance of a peer being de« 

f mded for i j r 

ovtrty. graded for poverty. 

Uot. Pari. By an a£t: of parliament made in 17 Edw. 4., recit- 
4°Inft 355 ereded and made George Nevill 

t2 Rep. 137. Duke of Bedford, and had purpofed to have given him 
for the fuftentation of the fame dignity fiifficient live- 
lihood ; and, for the great offences, unkindnefs, and 
miibehavings that the f^d John Nevill, (his father), 
had done and committed to his highnefs, as wag 
openly known, he had no caufe to depart any liveli- 
hood to the faid George. And that it was openly 
known, that the faid George Nevill had not, nor by 
inheritance might have, any livelihood to fupport the 
name, efiate, and dignity of Duke of Bedford; as 
oftentimes it was fecn that whep any lord was called 
to high efiate, and had not livelihood convenient tp 
fupport the fame dignity, it induced great poverty and 
indigence, and oftentimes caufed great extortion, em- 
bracery, and maintenance to be had, to the great 

troublq 
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trouble of all fuch countries, where fuch ellate fhould 
happen to be inhabited : wherefore the king, by the 
advice of the lords fpiritual, Sjfr., ordained, that from 
thenceforth the faid erection and making of the fame 
duke, and all the names of dignity to the faid GeorgCy 
or to John Nevilt his father, Ihould bo from thence- 
forth void and of none effect. 

§ 1 24. Sir William Blackjione has obferved, that 1 Comm, 
this is a lingular infrance ; which ferves at the fame 
time, by having happened, to fliew the power of par- 
liament ; and, by having happened but once, to Ihew 
how tender the parliament hath been in exerting fo 
high a power. It hath been faid, indeed, that if a 
baron waftes his eftate fo that he is not able to fupport 
the degree, the king may degrade him. But it is ex- 
prefsly held by later authorities, that a peer cannot be Mod. j6, 
degraded, but by zQ. of parliament. 

§ 1 25. It appears formerly to have been doubted, 
whether a barony by writ was not extinguilhed by the 
acceptance of a new barony of the fame name. But 
it is now fettled, that the acceptance of a new dignity 
doth not merge or deftroy an ancient one. 

§ 126. In the cafe of lord-Delawarrc, it was re- uKep. x. 
folved in parliament 39 Eliz. ; that a grant of a new ***• 
barony of Delawarre to William Wcji, who was not 
thep in polTeilion of the old barony of Delawarre, 
did not merge or extinguilh the old barony. 


A Dignity 
not extin- 
gu idled by a 
new Title. 


§ J27. And 



poH. 321. 


][nfra. 


An Earldon^ 
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Coll. 195. 

1 Inft. 15 h. 
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§ 127. And in the cafe of the barony of lord 
Willoughby de Broke^ it was refolved by the Houfe of 
Lords, that the grant of a new barony of Willoughby 
de Broke to Sir Foulk Greville^ by letters patent tp 
him and his heirs male, (he being in pofTeilion of the 
wcient barony by writ), did not deftroy fuch ancient 
barony. But the fame continued and defcended to 
his filter, and foie heir, and from her to Sir Richard 
Verney; who was feated in the Houfe of Lords accord, 
pg to the date of the ancient barony. 

§ 128. It was alfo formerly held, that, where a 
perfon, having a barony created by writ, and confe. 
quently defcendible to his heir general, was created an 
Earl to him and the heirs male of his body ; the earl- 
dom attrafted the barony, fp that it could not be after, 
wards feparated from it. 

§ 129. This doftrine, however, was fully exploded 
in the cafe of the barony of Grey of Ruthyn ; in which 
it appeared, that Lord Grey, being a baron by writ, 
was created Earl of Kent by letters patent to him and 
the heirs male of his body, and had iflue two fons, 
the eldefc of whom had ilfue a daughter only. And 
it was refolved, that the barony defcended to the 
daughter, and- the earldom to the younger brother j 
and that the earldom did not attra£t the barony. 

§ 130. So, where the earldom becomes extind, 
the barony will, notwithftanding, defcend to the hei^ 
general. 


131. In 
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§ 131. In the year 1669, the claim of Benjamin Coll. z86. 
Mildmay to the barony of Fitz.walter was heard before 
the King in Council, adilled by the two Chief Juftices, 
the Lord Chief Baron Hale^ the King’s Chief Serjeant, 
and the Attorney and Solicitor-General. The peti- 
tioner deduced his pedigree from Robert Fitzwalterf who 
was fummoned to parliament by writ, in 23 Edw. i. 
and feveral times after. The title defcended to Robert 
Fitzwalter, who was created Vifcount Fitzwalter and 
Earl of SuJfeXy by Hen. 8. This Earl of Sujfex had 
two fonSj Henry Earl of Sujfex, and Sir Humphrey 
Ratcliff. Henry had two fons, Thomas Earl of SuffeXy 
who died without ilTue, and Henry Earl of Siffex, 
who left one fon, Robert Earl of Suffexy and one 
daughter. Lady Francesy who married Sir Thomas 
Mildmay, to whom the petitioner was heir. 

The counfel on the other fide infifted, that the 
barony was merged and extinS in the earldom, by 
coming to Edward the lafl; Earl of Sujfex; who died 
without ilTue. 

The quellion being put to the Judges, they unani- 
moufly agreed, that, “ if a Baron in fee fimple be 
“ be made an Earl, the barony will defcend to the 
“ heir general, whether the earldom continue or be 
“ extin£t;” with which opinion and refolution his 
Majefty being fully fatisfied in council, it was oedered 
by his Majefty in council, that the petitioner be ad- 
mitted humbly to addrefe himfelf to his Majefty, for 
his writ, to fit in the Houfe of Peers, as Baron Fitz- 
waiter. 


A writ 
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A writ of fummon^ accordingly iitued to hkn J 
and he was feated in the place of the ancient barons 
of Fitzwalter, 

^ dignity or title of honour, whether held 

Atuinder. Jn jn tail, or for life, is forfeited, and for ever 
loft, by the attainder for treafon or felony of the pef- 
fon pofleffed of it ; and can never be again revived, 
but by reverfal of the attainder. 

Kevin’s Cafe. S * 33 * Charles Nevill, Earl oiWeJimereland^ to him 

7 Rep. 7 7 

and the heirs male' of his body, by letters patent, was 
attainted of high treafon, by outlawry, and by fiSt of 
parliament ; and died without Iffue male ; upon which 
Edward Nevill claimed to be Earl of Wejlmreland, as 
heir male of the body of the firft grantee of the 
earldom. 

It was refolved by all the judges, that, although 
the dignity was within the ftatute de donis conditionaii^ 
bust yet it was forfeited by a condition in law, tacit^ 
annexed to the eftate of the dignity j for an earl has 
an office of truft and of confidence : and, when fuch a 
perfon, againft the duty and end of his dignity, takes 
not only council, but alfo arms againft the King, to 
deftroy him, and thereof is attainted, by due courfe 
of law ; by that he hath forfeited his dignity, in the 
fame manner, as if tenant in tail of an office of truft 
Tit. 2$. f. mifufe it, or ufc it not j thefe arc forfeitures of fuch 
office, for ever, by force of a condition in law tacit^ 
annexed to their eftates. It was alfo refolved that, if 
Tit. 1. c. 2. forfeited by the common law, it would 

f 30 ' have been forfeited by the a 6 Henry 8 . 


§ 134* In 
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§ 134. In the cafe of a dignity defcendible to heirs Corrupti«n of 
general, the attainder of any anceftor of a perfon 
claiming fuch dignity, through whom the claimant 
mull derive his title, (though the perfon attainted was 
never poiTelTed of the dignity), will bar fuch claim : 
for, the blood of the perfon attainted being corrupted, 
no title can come through him. 

§ 135. Marquis of Tullibardine, the eldeft 

fon of John firft Duke of Athol^ was attainted by adf 
of parliament, i Geo. i. and fled into France. An 
a£l of parliament was palTed in the fame feflions, by 
which it was enadled, that the attainder of the Marquis 
of Tullibardine fliould not extend to prevent any de- 
fcent of honour or eftate from the Duke of Athol to 
James Lord Murray his fecond fon ; but that all the 
honours, titles, and eftate of the faid Duke of Athol 
fliould, from and after his death, defcend to the faid 
James Murray and his iflue, in fuch manner as the 
fame would have defcended, in cafe the faid Marquis 
oi Tullibardine had not been attainted of high treafon, 
and had died without iflue in the lifetime of the faid 
Duke of Athol. 

§ 136. In the year 1723, Robert Lumley Lloyd, Coll. 373. 
reftor of St. Paul’s, Covent Garden, claimed the barony 
of Lumley, which was created by writ of fummons in 
8 Rich. 2., as heir to Ralph Lord Lumley, thp firft 
perfon fummoned to parliament. It appeared, that 
George Lumley, the eldeft fon of John Lord Lumley, 
was attainted of treafon in the lifetime of his father; 

4 and 
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dad died before his father^ leaving iffiie from whonl 
the claimant was defcendedi 

The tlQufe of Lords refoived, thilt the petitioner had 
not any right to a fuminons to parliament, as prayed 
by his petition *• 


Exception, 
iitailed Dig- 
itles* 


aw of For- 
?k«re, 

Hale, P. C. 
56. 


intc f* 136. 


$ 137. In the cafe of intailed titles, no corruption 
of blood takes place. And, therefore, a dignity in 
tail may be clmmed by a fon, furviving an ^tainted 
father, who never was tenant in tail in pofieflion of 
fuch dignity : for the fon may claim from the firll 
purchafer of the dignity per fortnam donif as heir male 
of his body within the defcription of the grant. And^ 
though the defcent of a dignity, to which the heirs 
general of the firit grantee are inheritable, may be 
impeded by corruption of blood, as in the cafe of the 
barony of Lumley, yet the attainder of a father, who 
was never pofTefTed of an intailed dignity, will not 
prqudice the defcent to his iffue. 


:x>rJs’Jour. §135. 101764, John Muf ray, prefented a petition 
66 Majefty, ftating that his grandfather John, Mar^ 

quis of Athol, was by letters patent created Duke of 
Athol; to hold to him and the heirs male of his body. 
That the faid Duke of Athol died in 1725 j leaving 
James his eldeft fon, who fucceeded to the title, and 
George his next fon, the petitioner’s father. 


* The dodrine of corruption of blood was aboliflied in the reign 
of Queen Ann% but has been revived by the ftatutc 39 Gw. 3* c. 93. 

That 



lint tin waa» in I745» 

ireMim by ad of parliaiileitt, and died ia tydo | leav< 
in^ the petitioner his eideit foau That Jamef lihihe of 
■Jhbol, the petidcnePs uncle, died in Janrtatj 
without leaving any iffue male. 

That the petidoner had confulted many gentlemen, 
learned in the law of England, pardcularly the honour- 
able Charles Totke, Sir Fletcher Norton, and Mr, J)e 
Grey; /whether the faid attainder, under the drcum* 
fiances of the cafe, could be any bar to the peddoner^s 
fucceeding to the faid dtle, upon the death of his faid 
uncle James Duke of Athol : and the laid gentlemen 
were unanimoully of opinion, that as, by the law of 
England, in a like cafe no objedion could arife from 
the faid attainder ; and as, by the ftatute of 7 Ann, 
all perfons attainted of treafon in Scotland were liable 
to the fame corrupdon of blood, pains, penaldes and 
forfeitures, as perfons convided or attainted of high 
treafon in England, the peddoner would be clearly 
endtled to fucceed to the Isdd honours. The ped- 
tion, therefore, prayed that proper diredions ihould 
be given, for having the peddoner’s right declared 
and eftabliihed. 

The petidon was referred to the H^fe of Lords, 
who refolved, that the peddoner hao^ right to the 
title of Duke of Athol : and a writ of fummons was 
ilTued to him accordingly. 

% 139. In all cafes, where a perfon has been at- Reintution 
tainted of high treafon by ad of parl^cnt, or by 
lUf R judgment 
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|U(^mcnt on an indi£tmept for high treafon, petty 
treaibn^ or felony, hk blood ia corrupted, and caA 
only be reftored by a£k of parHamoit ; vrhich may be 
either ‘general or fpecial. But, generally, fays Lmrd 
Ha/e, a reftitution in blood is conftrued liberally and 
extenlively. 

S 140. In the cafe of the barony of Lumley, the 
petitioner’s counfel produced an ad of parliament 
6 Edw. 6., upon the petition of John Lumley, eldeft 
fob of George Lumley, fon and heir apparent of John 
late Lord Lumley deceafed ; whereby, after a recital of 
the attainder of the faid George Lumley, by reafon 
whereof the faid John Lumley flood, and was a perfon 
in his lineage and blood corrupted, and deprived of 
all degree, eftate, name, fame, and of all other inheri- 
tance, that Ihould or might by polJibility have come 
to him by any other his collateral anceftors, on his 
fmd father’s fide, to whom he fhould or might have 
conveyed himfelf, as coufm and next heir of blood, 
by raefae degrees by his faid father : it was therefore 
Itnaded, that the faid Joh 7 i Lumley, and the heirs males 
of his body coming, might and Ihould be accepted and 
called from thenceforth by the name of Lord Lumley, 
and that he, and the heirs males of his body, fhould 
have and enjo^n^ and at all parliaments, and all other 
places, the ro<^ name, place, and voice, of a baron 
of this realm. And that the faid John Lumley, and 
his hdlrs, might be and fhould be reilored only in 
blood, as fon and heir, and heirs to the faid George 
Lumley, and as coufm and heir and heirs of the faid 

Jehn 
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yobn late Lord Lumley, and made only hdr and hdrs 
in blood, as well as to the fdd George as to the ftdd 
John late Lord Lumley^ and either of them, by the 
name of Lord Lumley. 

It was contendedj that the attainder of George Lumley 
was not reverfed by this aft, but remained in force ; 
and that the reftitution of the faid John Lord Lumley^ 
in blood only, while the attainder remained unreverfed, 
could not polfibly revive the anrient barony, which 
was before extinfl, and merged in the crown, in con^^ 
fequence of that attainder. The Houfe of Lords ap* 
pear to have been of this opinion, and to have deter* 
mined accordingly. 

§ 141. Where a perfon is outlawed for high trea* 
fon, petty treafon, or felony, his blood is alfo cor* 
rupted \ but it may be reilored by a£t of parliament, 
or by a reverfal of the judgment of outlawry, by writ 
of error : which may be done during the life of the 
perfon outlawed, or at any time after. But a writ of, 
error, to reverfe an outlawry in treafon or felony, is 
not ex debito jujlitia j and, therefore, can only be ob- 
tained by the favour of the crown. 

§ 142. The Houfe of Lords refolv^Hh 1702, .that 
they would hot, in future, receive anyoill for reverf- 
ing outlawries, or reftitution in blood, that ihould not 
be firft figned by her majefty, or her fuccefS^rs, kings 
or queens of the realm, and fent by her or thenx to 
thdr houfe firft, to be conftdered there. 

R a 
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§ 143. Dignities are hereditary ; and it has already 
been Hated, that, where a dignity is by tenure^ it will 
defcend in the fame manner as an eilate in fee>iimpie 
in lands. But, where a dignity was originally created 
by writ of fummons to parliament, it is defcendible to 
all the lineal heirs of the perfon fo fummoned, whe- 
ther male or female ; but not to collaterals. 

§ 144. The right of primogeniture takes place be- 
tween males in the defcent of dignities ; and, there- 
fore, where a perfon poffeffing a dignity, dies, leaving 
feveral fons, it defcends upon the eldeft : for, being 
of an indivifible nature, it cannot go to them all. 

S 145. The defcent of dignities by writ is, in fomc 
refpefts, different from the defcent of lands ; poffef- 
Vide Tit. 29. lion does not affed the defcent of a dignity : for every 
perfon, claiming a dignity by writ, mull make himfelf 
heir to the perfon firft fummoned, not to the perfon 
1 inft. 15^. laft feifed. And, for this reafon, a brother of the 
3 Rep. 42 a. iialf-blood is capable of inheriting a dignity : for the 
younger brother, being heir to the father, fhall inherit 
the dignity inherent in the blood, as heir to him that 
was firft.created noble. 

i ord Grey’s § 146. jAfl^flion was moved in parliament in 
( n)!(:ar.6oi. *•» ^pe'Hing the barony of Grey de Ruthyn; 

.:i. i*)j. which was originally created by writ of fummons. 

Lord Grey died, leaving a fon and a daughter by one 
venter, and a fecond fon by another venter. The 
barony defeended to the eldeft fon, who fat in parlia- 
ment, and afterwards died without idue. The queftion 

was. 


“44 

]')efcent of 
DigmlieSo 


12 



*45 


7?W?XXVI. Dignities. § 146— X50. 

was, whether the fecon4 fon fhould inherit the barony, 
or the After ; and the opinion of the judges was re- 
quired ; who refolved, that there was not any pojffejjio Lords' Journ. 
ym/rw of a dignity, but it fhould go to the younger STcrm^ep. 
fon, who was hares natus \ and the fifter was only 
hares faSla, by the poffeffion of her brother, of fuch 
things as were in demefne, but not of dignities, whereof 
there could not be an acquifition of the poifeftion. 


§ r47. Lord Hale., in his notes to the Firji Inftitute 
publifhed by Mr. Hargrave, obferves on this cafe, that, 
if it was a feudal title of honour, as of the earldom of 
Arundel, or barony of Berkley, there pojfejfio fratris 
Ihould hold well •, becaufe the title is annexed to the 
land. 


I Inft. 15 h. 
n.3. 


§ 148. In the cafe of dignities created by letters 
patent, the mode of defcent is precifely declared. The 
ufual one is, to the heirs male of the body of the 
grantee ; though, in fome, it is to the heirs of the 
body generally. 

§ 149. In antient times, the right of primogeniture Abeyance of 
appears to have taken place in the defcent of dignities 
to females, as well as to males ; fo tl^at, where a per- 
fon died feifed of a dignity, leaving daughters, or 
fillers, the dignity defcended.to the eldeft j or, at leaft, 
the eldeft had a ftronger claim than the others. • 

§ 1 50. Thus, Dugdale mentions, that Edward 3. 
by letters patent, declared Lawrence Haftings to be Earl 
pf Fenhroke, by reafon of his defcent from the eldeft 

R ,3 fifter 
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filler and coheir of Aymer de Valence t who died feifed 
of that dignity. 

Thefe letters patent are Hated by Lord Coke in his 
Fourth Injiitute j and, as they recognize the right of 
the eldeft lifter in the ftrongeft terms, I Ihall here 
tranfcribe a part of them . — Cum itaque hareditas bona 
memoria Audomari de Valentid Comitis Fembrochia ( ut 
diciiur ) jampridem fine harede de corpore fuo procreato 
decedentis ad forores fuas fuerit devoluta, inter ipfas et 
earum haredes proportionabiliter dividenda : quia conjiat 
nobis quod prafatus Laurentius, qui di£V Audomar* in 
partem hareditatis fuccedit^ eji cx ipjius Audomari forore 
Jeniori defcendens^ et Jfc peritorum ajfertione, quos fupcr 
hoc confuluimusy Jtbi debeatur prarogaiiva nominis ; et 
honoris jujium et debitum reputamus^ ut idem Lauren^- 
tius ex Jeniori forore eaufam babens, ajfumat^ et habeat 
nomen Comitis Pembrochia^ quod diSlus Audomarus ha- 
buit dum vivebitt : quod quidcm ( quantum in nobis eji ) 
Jibi eonJlrmamuSi ratificamusy et etiam approbamus ; 
volentes et concedentes ut diifus Laurentius prarogativam 
et honorem Comitis Palatini in terris quas tenet de bare- 
ditate didli Audomari, adeo pleno et eodem modo habeat, 
et teneat, Jicut idem Audomarus illas babuit et tenuit 
tempore quo deceit. 

S 1 5 1. Lord Coke, in hh Fitjl Jnfitute, had Hated 
a cafe in 23 Hen. 3. in thefe words - “ Note, if the 
** earldom of Chejier defcend to coparceners, it fliall 
** be divided between them, as well as other lands ; 
and the eldeft Ihall not have this fcignory and earL 
dom entire to herfelf, quod nota, adjudged per toum 

*• curiam ;** 
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“ curiam and his Lordfliip makes the following ob- 
femdons on this cafct By this, it appeareth, that 
“ the earldom, (that is, the poffelfions of the earldom,) 

“ lhall be divided ; and that, where there be more 
»* daughters than one, the elded fliall not have the 
dignity and power of the earl, that is, to be a 
“ countefs. What, then, ihall become of the dignity ? 

“ The anfwer is, that, in that cafe, the king, who is 
fovereign of honour and dignity, may, for the 
“ uncertainty, confer the dignity upon which of the 
“ daughters he pleafe j and this hath been the ufage, 

“ fince the Conqued, as it is faid.*' 

§ 152. The cafe refpefting the earldom cX. Chejler 
is probably mif-dated : for it appears ixora. Dugdale^ Baron.Voli, 
that Ranulph Earl of Chejler died in 16 Hen. 3. with- 
out idiie, leaving four fiders; of whom Maud, the 
elded, was married to David Earl of Huntingdon, bro- 
ther to William king of Scotland, by whom die had a 
fon John, furnamed Scot ; w'ho fucceeded Ranulph in 
the earldom of Chejler. But the reafon of this cafe 
was, that, in the partition of the vad poffelfions of 
Ranulph, this John had for his part (his mother being 
dead) the whole county of Chejler. 

§ 153. BraSlon treats of the par,tition of edates yg*. 
among parceners ; and obferyes that, where a manfion- 
houfe was caput comitatus or baronia, it was not divi- 
fible, propter jus gladii, quod dividi non poteji ; for, 
by that means, earldoms and baronies would come to 
nothing. Per quod dejiciat regnum, quod ex comitati- 
bus et baroniis dicitur ejfe conjlittaum. 

R 4 Now, 
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Now, as the eldeft daughter had a right to the prin« 
cipal manfion, if it was a eaput eomitattis, or barmiee, 
ihe would, in thofe times, have been entitled to the 
dignity annexed to it : and this appears to have been 
the reafon, that the whole earldom of Chejler was 
allotted to the fon of the eldeft lifter, who, by that 
means, acquired the dignity. 

§ 154. It appears that, fo late as in the reign of 
Hen. 6., the eldeft daughter was fuppofed to have a 
claim to her father’s dignity, fuperior to that of her 
lifters. But, whatever might have been the old law 
on this fubje£l, the doctrine laid down by Lord Coke 
was fully eftablilhed in his time ; and it was foon 
after determined by the Judges, and the Houfe of 
Lords, that where a dignity or title of honour is 
defcendible to heirs general, and the perfon poflefled 
of it dies, leaving only daughters, or lifters, or coheirs, 
it falls into abeyance; or rather, becomes veiled in 
the crown during the continuance of the coheirfliip. 


])ugd. Bar. 

Tol. 3. r 45 « 


Collips, 175. S * 55 * Thus in the cafe of the earldom of Oxford and 
Lords’ Jour. Great Chamberlain, a report was made to the Houfe 
3 S3S jyy Lord Chief Juftice Crewe ; that he, with 

the Lord Chief Baron Hale^ Mr. Juftice Doderidge, 
Mr. Juftice Telverton, and Mr. Baron Trevor, had, 
according to the order of the Houfe, confidered the 
•titles of the competitors to the earldom of Oxford, the 
baronies of Bulbeck, Sanford, and Badlefmere, and the 
office of Great Chamberlain of England, And they 
certified that, “ as touching the baronies of Bulbeckf 
Sanjord^ and Badlefmere, their opinion was, that 

the 
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** the fame defcended to the general heirs of John^ 
the fourth Earl of Oxford, who had iffue John the 
“ fifth Earl of Oxford and three daughters* one of 
** them married to the Lord Latimer, another to Wing- 
field, and another to Knightley ; which John the fifth . 

** Earl of Oxford dying without iffue male* thofe 
** baronies defcended upon the daughters as his filters 
“ and heirs. But, thefe dignities bdng entire and not 
“ dividable, they became incapable of the fame* 

“ otherwife than by gift from ^e crOwn j and they* 

“ in ftriftnefs of law, reverted to* and were in the 
“ difpofition of king Henry 8.” 

In this cafe, the Houfe of Lords certified to the king, 
that, for the baronies, they were wholly in his majefty*s 
hand, to difpofe of at his own pleafure. 

§ 1 56. lihe expreifion, that baronies in abeyance *1^* King 
are wholly at the difpofal of the Crown, is too general ; ™ate 
for it is not in the power of the Crown to difpofe of Abeyance* 
fuch baronies to a mere ftranger. But the Crown has 
the prerogative of terminating the abeyance, or fufpen- 
fion of the dignity, by nominating any one of the 
coheirs to it : and fuch a nomination operates, not as 
a new creation of a dignity, but as a revival of the an- 
tient dignity : for, the nominee becomes entitled to 
precedence* according to the date of the anri^^ t 
dignity, to which he is nominated. 

S * 57 * William Blackjlone obferves, that in the zComm-tiS. 
^g’s prerogative, of conferring a dignity on which 
of the daughters he pleafes, is preferyed a ftrong trace 

of 
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of the antient law of feuds, before their defcent by pri« 
mogeniture, even amongft the males, was eftablilhed : 
namely, that the lord might bellow them on which of 
the fons he thought proper. Trogrejfufn ejl ut ad Jilios 
devenirett in quern fcilicet dominus hoc vellet ben^cium 
conjirmare. 

§ 158. There are feveral inllances, where the 
Crown has exercifecl this power. In 1 763, his Majefly 
ilTued his writ of fummons to Sir Francis Dajhwood 
Baronet, by the title of I.ord Le Defpencer ; the Lord 
Chancellor informing the Houfe of Lords, that he was 
one of the heirs of Lady PAary Fane, in favour of 
whom and whofe heirs king James i. had revived the 
ancient barony of Le Defpencer ; and, thereupon, he 
was allowed to take his place upon the upper part of 
the Bench, next above Lord Abergavenny. 

§ 159. In the year 1764, Norman Berkley Efq. 
petitioned his Majefly to be nominated to the antient 
barony of Botetourt ; Hating, that John de Botetourt 
Chevalier, was fiiminoncd to parliament as a baron, 
by writ in 33Et/w.i.,and fat in parliament in purfuance 
of that writ. That the faid John had iffue a fon John, 
(who died in the lifetime of his father, leaving iffue a 
daughter Joyce')t and five daughters. That the faid 
Joyce died without iffue of her body in 7 Hen. 4, ; and 
that, thereupon, the barony became in abeyance 
amongft the daughters of the faid John laft Lord De 
Botetourt. That the petitioner was foie heir of Oatha^ 
rine Berkley, one of the faid daughters of John Lord 
Botetourt. This petition having been referred to the 

Houfe 
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Houfe of Lords, the committee of privileges reported, 
that the barony of Botetourt was in abeyance ; and that 
the petitioner Was one of the cohdrs of John Lord 
Botetourt. Soon after, his Majefty ordered a writ of 
fnmmons to be direfted to Norman de Botetourt Che- 
valier ; who, in confequence thereof, wras allowed to Id. 57§ ** 
take place on the Barons* Bench, next after Lord 
Dacre. 


§ 1 60. The barony of Willoughby of Erejby fell into 
abeyance in the year 1779, by the death of Robert 
Bertie Duke of Ancajler and Kefteven^ without ilTue, 
leaving YaAyPrifcilla^ Barbara^ Elizabeth, and Lady 
Georgina Charlotte Bertie, his lifters and coheirs. And, 
in the following year, his Majefty, by letters patent, 
confirmed the barony of Willoughby of Erejby to Lady 
Prifcilla Barbara Elizabeth, then the wife of Peter 
Burrell Efq., fince created Lord Gwydir, and the hdrs 
of her body. 

§ 1 6 1 . In the cafe of Sir John Griffin Grffin, in 1784, 
claiming to be one of the tw’o cohdrs of James Lord 
Howard of Walden, grandfon and hdr of Thomas Lord 
Howard of Walden, who was fummoned to parliament 
by writ in 40 Eliz., and fat therdn j the Attorney 
General reported, “ that the faid Sir John Griffin, 
“ Griffin had, in his opinion, proved his pedigree ; 

and that the Earl of Brijlol and the petitioner ap- 
“ peared to him to be the cohdrs of the body of 
Thomas Lord Howard of Walden and that, if the 
“ faid Thomas Lord Howard of Walden was allied up 
« to the Houle of Peers by writ, without patent, and 

« fat 
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“ fat by virtue of the fame, (which^ as far as he could 
colle£l: from the evidence laid before him, appeared 
** to be the cafe), he acquired thereby an inheritance 
“ in the barony, to hiqa and the heirs of his body ; 
“ and that the fame was then in abeyance, between 
“ the petitioner apd the Earl of Bri/iol j in which cafe, 
his Majefty had an undoubted right to allow and 
“ confirm the fame barony, either to the petitioner, 
“ or to the faid Earl of Brijlol : and fuch perfon, to 
** whom the fame was fo confirmed, and the heirs of 
“ his body, would hold and enjoy the faid barony, 
“ and all the privileges thereunto belonging, exclu- 
“ fively of the other and the heirs of his J?ody, whofe 
“ right to the fame would remain dormant and fut 
“ pended, fo long as there fhould be ilfue of the body 
“ of the perfon to whom the fame fliould be fo 
“ confirmed,” 

The Houfe of Lords refolved, that the barony of 
Howard of Walden was in abeyance ; and that the peti- 
tioner was one of the coheirs of yames the then laft 
Lord Howard of Walden : and Sir yohn Griffin Griffin 
was fummoned to parliament by writ, as Lord Howard 
of Walden. 

§ 162. Where the king terminates the abeyance of 
a dignity in favour of a commoner, he ifiues a fum- 
mons to him by the name of the barony, which was in 
abeyance ; as, in the cafes of Lord Le Defpeneer and 
Lord Botetourt. But, where the perfon, in whofe fa- 
vour the abeyance is terminated, is already a peer, 
and has a higher dignity, there, the king makes a 

declaratioqi 
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declaration under the Great Seal, confirming the barony 
to him : and, in the cafe of a female, the abeyance 
is alfo terminated by a declaration. Formerly, it was 
the prance, to confirm the barony to the perfon, and 
his or her heirs ; but now it is only to the heirs of his 
or her body. 

§ 163. Where an abeyance is terminated by a writ Effeftof a 
of fummons, different opinions have been entertained to on™ 
refpefting the extent of the operation of fuch a writ. 

Some eminent perfons are faid to have held, that, 

where a barony is in abeyance between the defcend- 

ants of two coheirs, and the king iffues his writ of 

fummons to^ne of the heirs of the body of one of 

the two coheirs, the abeyance is thereby terminated ; 

not only as to the perfon fummoned, and the heirs of 

his or her body, but alfo as to all the heirs of the 

body of fuch original coheir ; but the better opinion 

feems to be, that the effed of a writ of fummoiis, in 

a cafe of this kind, is only to terminate the abeyance 

as to the perfon fummoned, and the heirs of his or Vide Cafe of 

her body; and that, upon failure of heirs of the body 

of the pex'fon fo fummoned, the barony will again fall ante.f. 161. 

into abeyance, between the remaining heirs of the cb. Juftice 

body of the original co-heir, one of whofe heirs was ■A'-gu- 

' ® ^ ment in the 

fo fummoned, if any, and the heirs of the body of Cafe of the 
the other co-heir. IraZonl 

Infra. 

§ 164. This latter opinion is founded upon* a prin- 
ciple of law, that poffeffion does not affed the defeent 
of a dignity ; and that a writ of fummons to parlia- 
ment by an ancient title, (as the fummons of the 

eldell 
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eldeft fon of a peer in the lifetime of his father, by 
the name of an ancient barony then veiled in the fa* 
ther), will not operate, fo as to give any title by de- 
fcent, collateral or lineal, different from the coorle of 
defcent of the ancient barony ; as was determined in 
Ante, f. barony of Sydney of Penjhurji. And 

that he who claims a dignity mull make himfelf heir 
to the perfon on whom the dignity was originally con* 
ferred ; not to the perfon who lall enjoyed it. 


Wliere only 
one Heir, tlie 
Abeyance ter- 
minates. 


Skin. R. 437. 


§165. In all cafes of abeyance of dignities, when- 
ever the co-heirlhip determines by the death, of all 
the lifters but one, or by the extindlion of all the 
defeendants of fuch lifters but one, by which there 
remjuns only one heir to the dignity, the abeyance is 
terminated ; and the perfon, who is foie heir, becomes 
immediately entitled to the dignity : for, although it 
was held by fomc, that in the cafe of the Earl of 
Oxford the Judges had given their opinion, that, by 
the defcent of a barony upon co-heirs, it became fo 
completely veiled in the crown, that no perfon could 
claim it, or acquire a title to it without a grant from 
the crown ; yet it was afterwards fettled, that where 
the co-henlhip ceafed, and there remained only one 
heir, liich foie heir became entitled to it as a matter 


of right, and not of favour from the crown. 


Dugd. Bar. § 166. Sir Robert Ogle was fummoned to parlia- 
vol. 3. 363. nient, 4 Edw. 4., and the title defeended to Cuthbert 

Ogle } who was fummoned to parliament 5 Eliz. and 
died in 39 £/«., leaving two daughters his heirs ; 
Joant married to Edward Talbot^ a younger brother 

to 
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to the Earl of Sbrewjbury^ who died without iflue^ 
and Cathffrine, married to Sir Charles Cavendijb of 
Welbeck. Catherine having furvived her lifter, and 
being foie heir to the barony of Ogle^ obtained fpechd 
letters patent, 4 Car. i. declaring her to be Baronefs 
Ogle^ of Ogle in the county of Northumberland, to her 
and her heirs for ever j a copy of which is given by 
Collins. P* 4 »» 

§ 167. In this eafe, the confirmation might have 
been a matter of favour: and, indeed, an opinion 
feems to have prevailed during the reign of King 
Charles 2. j that, where a dignity fell into abeyance, 
it was in the* power of the crown to extinguiih ■ it. 

This appears from the letters patent, by which the 
barony of Lucas of Crudwell created j in which 
there is a provifo, “ That if there ihall be more per- 
“ fons than one, who Ihall be co-heirs of her body 
“ by the faid Earl of Kent, whereby the King’s Ma- 
jefty, his heirs or fucceftbrs, might declare which 
“ of them he pleafes to have and enjoy the faid 
“ honour, title and dignity, or might hold the fame 
in fufpence, or extinguiih the fame, at his and their 
“ pleafurcs; that ncverthelefs the faid honour, title 
** and dignity, fliall not be held in fufpence, or extin- 
guilhed, but Ihall go to and be held and enjoyed. Ante, 

§ i 68 . But the do£lrine, that where a dignity fell 
into abeyance, it might be extinguilhed by the crown, 
appears to have been fully difproved in die following 
cafe} in which it was deternuned by the Houfe of 

Lords, 




Lords, after great deliberation^ and afllented to by the 
Crown, that where a di^ty bills ixtto abfsyance be* 
tween co-heirs, whenever there is a determination of 
the co-heirfhip, by the death of all the co-heirs except 
one, fuch one heir becomes entitled to the dignity, as 
a matter of right. 


Coll. 322. 
Sktu. Rep. 
43 *- 


§ 169. In 1694, Sir Richard Verney^ I^night, 
claimed the barony of Broke, as lineal heir to Sir 
Robert Willoughby, who was fummoned to parliament, 
7 Hen. 7. the writ being direAed Roberto Willoughby 
de Broke Chevalier ; to whom fucceeded Sir 
Willoughby, who was fummoned to parliament by the 
fame title, and fat accordingly temp. Hen. 8. : ftom 
him the barony defcended to Lady Elizabeth Greville, 
(Ihe having furvived her two lifters, who died without 
ilTue), from whom it defcended to her grand-child 
and heir. Sir Foulh Greville, Knt. (who was created 
Lord Broke to him and his heirs male)} but, who 
dying without iftiie, the barony defcended to Margaret 
Lady Verney, the petitioner’s grandmother. 


The Attorney-General argued againft this claim, 
I ft. That a fummons by writ did not create an eftate 
in fee : for that anciently feveral had been fo fum* 
moned, and yet their fons had never been fummoned 
Ante, f. 56. after them. Nay, fometimes the very perfon firft 
fummoned had afterwards been omitted to be fum- 
moned. But he did not defign to urge that any 
farther, but chiefly infifted that even in the time of 
King Henry 7., when Sir Robert Willoughby was firft 
fummoned, it was not cpnlidered as an eftate in fee ; 

urging 
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Tsrging L0imer*a cafe, sad, of later flmos, ASit^a, 
'^bennf* cal^ atid Pd^eff. sd. That, if li did d^bead, 
it was exdngtdfiied in the co'heks of Lady Margaret 
Grtville ; urging the Earl of Oxford^ a cafe. 

The counfel for the petitioner replied, that, fit, as 
to the baronies of Latimer and Abergavenny^ thole 
honours followed the intail of the lands, as baronies 
by tenure. As to the refolutions in 'the Earl of Ox- 
forcTa cafe, touching the baronies of Bulbecky Sand- Ante; 
fordy and Badlefmerey that they were in his Majefty’s 
difpolition ; they allowed that the King might dilpoie 
of them to which of the co-heirs he pleafed, during 
the coparceneHhip, but not to a ftranger, nor to the 
heir male collateral, who had no right thereto, fo 
long as there were heirs general. 

The Houfe of Lords refolved, that the petitioner 
had no right to a fummons to parliament. 


It has been already Hated, that in confequence of Ante, f. 66. 
this refolution feveral Peers, who had baronies by writ 
in them, were heard by counfel at the bar of the 
Houfe of Lords, refpefling the defeent of Inch dig- 
nities, and the ground of the refolution that Sir 
Richard Verney had no right to the barony of Willoughby 
de Broke ; being, that where a. dignity defeended to 
co-heirs, it was in hk Majefty’s power to hold the 
fame in fufpence or abeyance. The matter was re- 
ported by the Lord Keeper ; and, the queftion being 
put, “ Whether, if a perfon, fummoned to pifflia- Lords’ Jour. 
•* ment by writ, Md fitting, <fiie, leavisg iffue two or 


VoL. m. S 
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more 
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** moTi_ daughters, who all die, one of them only 
leaving ilTue, fuch idue has a right to demand a 
fummons to parliament ?” — It was refolved in the 
alErmative. 


Lords' Jour, 
vol. 15. p. 
t63+— 643. 
671. 


The principal objeftion touching the extinguiih- 
ment of the barony of Broke, by reafon of its de- 
fcending to co-heirs, being removed ; Sir Richard 
Ventey claimed the barony of Willoughby de Broke, as 
the foie heir of Sir Robert Willoughby de Broke . . 


Sir Thomas Powis, as his counfel, read a lift of thofe 
peers, who had baronies by writ in them, included 
under higher ' titles, and alfo a lift of th^e lords, who 
then fat in the houfe by virtue only of original writs 
of fummons, and by defcent from baronies in fee j 
and a lift of feveral noble ladies, who had then fuch 
baronies in them, fome of whom had been declared 
baroneffes in parliament : and inlinuated to the Lords, 
that, while he was arguing one peer into the houfe, 
the king’s counfel were arguing feveral noble dukes 
and earls out of their baronies, and feveral fitting 
barons out of the houfe. For, if a fummons by writ 
was not an eftate in fee, and defcendible, then might 
the king choofe, whether he would fummon thofe 
barons any more to parliament, after the conclufion of 
the prefent parliament j and fo by that means would 
fubjeft the peerage to great uncertainties, and deftroy 
all their refolutions and judgments, touching the de- 
fcent of fuch baronies. 


The king’s counfel urged feveral inftances of ancient 
dates againft the defcent of fuch baronies, and argued 

againft 
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againft the operation of the writ and that ii>this cafe 
it did not appear, but that the hrfl: foundation of the 
honour might have been by patent, or for life, or in 
tail male ; and vouched Bromjlete’% cafe, and Lord 
Vefey'% writ of fummons. He farther indited, that 
the defcent of the barony to co-heirs did merge or ex- 
tihguifli it, or make it revert to the crown ; and that 
it was in abeyance, by which means it was left to the 
clutches of the law, fo as not to be taken out from 
thence, by any perfon whatfoever, otherwife -than by 
a new creation. 

The petitioner’s counfel replied, that the honour 
could not bS by patent, nor by writ, with a limi- 
tation to the heirs male : for that there was iHue 
male from each of the two Sir Robert Willoughby s, 
who yet were not barons ; indding upon the right of 
the peerage in general, and that, upon the true con- 
fl:ru£tion, the title was Willoughby of Broke, 

After long debate, it was refolved that Sir Richard 
Verney had a right to a writ of fummons to parlia- 
ment, by the title of Lord Willoughby of Broke. 

A writ of fummons was accordingly iflued to him ; Lorfs Journ. 
and he was feated m the Houfe of Pe^s by defcent, * 5 * 
without ceremony, in the ancient place of his anceftor 
Sir Robert Willoughby ^ next above Lwd Eure. 

§ 170. The fame point was again determined in 
the following cafe. 


S a 


In 
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I7^a Catheriae Bokenbam claimed the baron^r 
of Berners y which had fallen into abeyance ; as foie 
h^ of Sir Jolm Bmrehier Lord Berners i the abeyance 
being then terminated. This petiticm was referred by 
his Majelly to the Houfe«f Lords ; and Lord Clarerr- 
d$si reported from the committee of privileges, that 
i^ch had been made fo far 'back as the reign of 
Bdw, 3., whether any patent had been granted for 
creadng Sir John BowclAer a baron ; but none could 
he found. 

That there was produced a writ of fummons to 
parliaBMiit, 33 Hen. 6., direded Jobanni Bourchier de 
Berners y along with feveral other writs'^ direded to 
him ; and atfo feveral writs direded to his grandfon 
and heir. That the committee had infpeded the 
Journals of the Houfe in the reign of Henry 8., and 
found the name of Lord Berners entered ' therein as 
prefcnt feveral days. 

That it appeared to the committee, that the peti- 
riooer was (by the death of her brothers and fillers 
without illue) become £ole heir of Sir John Bourchier y 
Knt., firft Lord Berners ; and was lineally defcended 
from him. 

The hoafe refoved, that the faid Catherine Boken- 
ham had aright to the faid barony of Berners. 

AtuJnder of S * 7’^* keen held by the Houfe of Lords in 

Coheirt'doe* ® 'where a barony was in abeyance ; 

not detemiae between two perfons, the attainder of one of them, 

theabeyanee. r 
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ColJ. 371. 
Lords’ JourL 
voL 1 1 . 366. 
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for high treafcHi did not terminate die abeyaihce, and 
give to the other a right to the barony. 

§ 172. Thmas Stapleton, of in the coiUlty PrlntedCafes, 

ITork, Efq. claimed the birfbny of Beaumottt ; and 
Hated, that Henry de Beaumnt was fummoned to par* 
liament in the fecond, third, fourth, and feveral other 
years of the reign of Edward 2. and'lat in parlia* 
ment. That the barony of Beaumont defcended to 
William Lord Beaumont, who died 24 Hen. 7. without 
children, leaving an only lifter, yoan. That the faid 
Joan married John Lord Lovell, and had iftue a fon, 
who died .without ilTue, and two daughters ; Joan^ 
who married Sir Brian Stapleton, to whom the claim* 
ant was heir at law, and Fridefwide, who married Sir 
Edward Norris. That Fridefwide had two Ions, Sir 
John Norris, who died without iftue; and Henry 
Norris, who was attainted of high treafon in 27 Hen. 8. 
and from whom the Earl of Abingdon was lineally 
defcended. 

That, upon the death of Sir John Norris, without 
iffue, the abeyance in the barony of Beaumont ceafed; 

* and the whole right and claim to the famb vefted in 
the heirs of Joan the eldeft fifter. That the petitioner 
was the heir general of Henry de Beaumont, who was 
ftrft fummoned to parliament ; and therefore appre* 
bended, and was advifed, that be had a legal daim to 
the laid barony. 

This petition was referred to the Attorney General 
(Sir John Seott), who reported,— That an impor- 

5 3 ** tant 
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“ tant queftion arofe, whether, by the attainder of 
Henry Norris, the abeyance was determined, and 
the heirs of the elded After exclufively entitled by 
defcent to, the barony of Beaumont, by reafon of 
“ the incapacity of Henry Norris*s heirs thereby 
“ created, to claim through him ? Upon this point 
** point he humbly certified to his Majefty, that he 
“ had not been able to find any fatisfaftory determi- 
** nation; and, inafmuch as this point materially 
** affeded his Majefty’s royal prerogative, and the 
“ principles of law, with refpc£t to the defcent of 
** honours and dignities ; he humbly prefumed to 
“ fubmit to his Majefty, that, before any was done 
** purfuant to the pi-ayer of the petition, it might be 
fitting to refer the whole matter of the petition to 
“ the Houfe of Peers.” 

The petition having been referred to the Houfe of 
Peers, it was contended by Mr. Stapleton’s counfel, 
that the coheirfhip was determined by the attainder ; 
and that the cafe of Charleton Lord Fowls was in 
point. 

Collins, 398. In that cafe, I,ord Fowls died feifed of the barony 
of Fowls, which was created by writ, leaving two 
daughters, Joan married to Sir John Grey, and Joyce, 
married to Lord Tiptoft. Joyce left' iffue a fon, John 
Lord Tiptoft, who was created Earl oi WorceJier, and 
was attainted of high treafon, and executed 10 Ed. 4. 
Joan had iffue a fon, who left iffue a fon Richard, who 
left iffue a {oxi,John. Neither Henry nor Richard were 
ever fum'moned to parliament; but John, who was 

ten 
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ten years old when the Earl of Worcejler was attainted, 
was fummoned to parliament Edw. 4.' by the title 
of John de Grey de Powis. And, in this cafe, it could 
not be faid, that John de Grey had the barony by 
favour of the crown ; becaufe he was fummoned to 
the firft parliament which was holden after the attain* 
der of the Earl of Worcejler, and his attuning his agp 
of 2 1 years ; when it cannot be fuppofed he had done 
any fervice to his king and country, to merit fuch a 
favour. 

The Lords referred a queftion of law to the Judges, . 
viz. “ Whether, fuppofing the claimant to have proved 
“ himfelf one of the coheirs of the body of Henry de 
** Beaumont ; and, fuppofing a barony to have been 
“ created in the faid Henry arid the heirs of his body, 
“ the claimant was then entitled of right to fuch 

barony, according to the ftate of the pedigree, laft 
“ delivered in on his part ?” 

On the 23th day of June Lord Chief 

Juftice of the Common Pleas {Eyre'^ delivered the 
following opinion of the Judges on this point, after 
Hating the queftion in the precife form in which 
it appears above. 

My Lords, th® Attorney-general, on the part of the 
crown, fummed . up his obje£tions to the claim, in a 
very few words. He faid, he oppofed the claim on 
this fingle point, that the clumant Mr. Stapleton was 
not the heir of Henry de Beaumont ; that it was not 
enough that he might be a part, a moiety forinftance. 
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of d^e heir 4 <h»t he mttft have the complete charader 
io him. Your Lor^lups’ ^aeilioa Aippofea Mr. Staple- 
.teh to have fuiSciently made c«t his pedigree, and that 
he is to he talcen to be one of the cohehs. 

Coheirs derive to themfelves dtle to the mheritanoe 
ef their aaceftor, by defcent : they are heir to the ait> 
ceftor. ' Our books, in particular Sir Edward Cok/s 
Comment on Littleton^ fe^on of Goparcmers, point* 
out the manner in which they claim. > They are alto* 
gether unus bares, unum corpus : their heirlhip is umtas 
Juris ; the whole body of the coheirs, however muine> 
rous, snuft unite to conilitute the heir. 

Tb iUuftrate this doftriae. Sir Edward Coke puts the 
cafe of the inheritance of coheirs, fued for in our 
courts: he fays, they muft all join in %.praeipe, for 
they all make but one heir. He puts anoiho: cafe of 
coheirs, claiming to take under a limitation to the right 
heirs of A . : and he ftates the law to be, that one of 
the coheirs {landing alone cannot take any thing ; for 
he is not the right heir of The cafe, as he puts it, 
is a particular-one; and, in its circomflances, approaches 
towards the cafe now under confideration. But I 
choofe to difentangle it, in this part of the argutnent, 
of thofe circumftances, and flate it limply as an autho> 
rity, that one coheir does not come within the deferip^ 
tion of heir, and cannot claim as heir. 

\ 

Cedieu^ hold in ct^arcenary : they are called pch 
jMUCeners, becaufe they participate ’in one faxheritanee» 
derived to them by one title: though they p8rtic4Mtte, 

our 
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our boc^s fay, ao iftaa doth kAovr his partia feveralty. 

They, therefore, occupy that which is capable of 
occupaticui, in common ; but, though no one knows 
his part in feveralty, yet each man’s quantity of intereft 
in the whole inheritance is well known : for inllance, 
if he is one of two coheirs, he is entitled to a nu^ty ; 
if one of three, to a third, and fo on : and, if the fob- 
jed of the inheritance is in its nature partible, lands, 
for inflance, he may fue his writ of partition, and 
make divifion of the fubjed into moieties, thirds, 
as the cafe fhall be. And, when that is done, inflead 
of participating .in one inheritance, each coparcener 
the pai;t allotted to him in feveralty. He then 
lofes his charader of coparcener, and becomes foie 
owner of the part allotted to him ; but it muft be re- 
membered, that the eSed and operation of this parti- 
tion purfues the nature of his original right in the whole 
inl^itance ; he has Hill but a part of it, though he 
holds it in a different manner. This operation of par- 
tition is, of necelBty, confined to inheritances, the 
fubjed of which is in its nature partible : it' applies not 
to inheritances in their nature impartible. Coheirs 
mull, therefore, continue to hold fuch inheritances for 
ever, in the fame manner as they held partibFe inheri- 
tances before partition ; with this difference only, that 
the law has provided certain means, adapted to the 
nature of fome impartible inheritances, for enabling 
cohdrs to hold them in coparcenary, with benefil and 
advantage to the whole body of the coheirs ; and with 
due regard to the quantity of intereft each of the coheirs 
may dahn in the inheritance. 


Thus, 
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Thns, the coheirs of an advowfon prefcnt by turns ; 
and the caftle goes to the elder coheir, ihe making 
eompenfation to the otl^rs ; and other inflances might 
be mentioned. 

A peerage is a moft tranfeendant honour and dig- 
nity ; but it is ftill in the eye of the law an inheritance ; 
and it will defeend to coheirs in the fame manner, as 
othei^ hereditaments do defeend. The title of the 
coheirs of a barony is that of unus hares^ unicm corpus ; 
it is tinitas juris : they mull take it, and it mull veft in 
them as the heir of the anceftor. This inheritance 
ftands at the head of the clafs of inheritairccs, in their 
nature impartible. But it is an inheritance of fuch a 
nature, producing fruits of dignity and of public duty, 
individual and incommunicable by any of the common 
means, which the law has provided for the enjoyment 
of impartible inheritances ; fo that, when it happens 
to veft in coheirs, it neceffarily falls into a dormant 
ftate. No fingle coheir can aflert a claim to it : for 
fuch a claim would be contrary to his intereft ; fie 
dees but participate in the inheritance : he can there- 
fore fuftain no claim to tiie whole of it ; and this in- 
heritance is fo Angularly circuinftanced, that even the 
whole body of the coheirs can aflert no claim to it, 
becaufe they wre incapable of poflTeffing, or. in any 
manner enjoying it. 

"When this inheritance is in this dormant . ftate, it 
is fwd to be in abeyance ; not in abeyance in the or- 
dinary fenfe of the term, as was obferved by Mr. Atr 
t®rney- General, in v^hich it is applied to an eftate in 

fee- 
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fce-fun pie or freehold in fufpence, floadng, fixing no 
•where, and veiling in no one j but it fimply denotes, 
that the title to a barony, which has defcended upon, 
and is veiled in coheirs, remains in them in an ina&ive 
and dormant ilate, incapable of being afferted or being 
enjoyed. That none of the ordinary means, provided 
by law fpr making impartible inheritances produilive 
to coheirs, could be applied to this inheritance. One 
remedy, and one only, has been provided by law for 
the cafe of a dormant peerage ; it is/ui jurist of a moil 
extraordinary nature, but very fuitable to the dignity 
of the fubjefl: to which it is applied. I mean the pre- 
rogative rigfc^ of calling one of the coparceners, by 
writ of fummons, to fit in the feat of his ancellor. 
He will, fi-om thenceforth, be in the exclufive poffef- 
fion and enjoyment of the inheritance, and will hold 
it to him and the heirs of his body ; yet flill he is but 
one of the coheirs of his anceflor, and the reft of the 
coheirs ftill remain coheirs : and, in the event of the 
failure of heirs of the body of that coheir, whom the 
prerogative hath thus preferred, the other coheir (if 
but one) would take the whole inheritance; ©r, if 
there were more than one, the barony would agjun fall 
into abeyance. I have ftated what I take to be the 
true nature of this abeyance of a barony : it falls into 
abeyance, becaufe, in point of right,* no one cohrir 
can fuflain a claim to it ; and becaufe all the coheirs 
together, though they conftitute the complete heir to 
the anceftor, cannot claim it with effedl, and therefore 
cannot clrim it at all. The effefl of the prerogatitte 
right of calling one of the coheirs to fit in the feat of 
his anceftor, is, not to change the nature of his ori- 

ginal 
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ginal title to participate ia the inheritance ; nor does it 
in any manner enlarge the quantity of his interefl; in 
inheritance, as it flood originally : it takes nothing 
from the title of the other coheirs ; it does not attrad 
their portion of the heirfhip, and unite it with that of 
the coheir preferred ; but it creates a title to fit in the 
ieat of the anceflor, in a great degree collateral to the 
title by inheritance. The prerogative is only reflrided 
to iflue the writ cd* fummons to one of the perfons, who 
has part or fhare in that title r the interpofition of the 
pro'ogative is, as I have before obferved, Jm juris^ 
entruflcd to the crown, in order to qualify the necef- 
fary confequeaces of the law of defcent.te coheirs, as 
appUed to the inheritance of a barony ; and, I -appre. 
hend, it proceeds upon the ground of the law being as 
I have flated it to be. it was with great ability, and 
very ingenioufly turned by the counfel for the claim- 
ant, and ufed to qualify the law of defeents itfelf, 
inflead of the effeds of the law. It was not denied 
that, in general, many coheirs make but one heir; 
but it was faid, that this would be an inconvenient and 
an ahfurd dodrine, as applied to a barony, that the co- 
heirs of a barony were all of the blood of the anceflor, 
and mull all be capable of the honour, and fitting in 
the feat of the aiKcflor, inafmuch as the king by his 
{nrerog^ve, could prefer any one of the coheirs, and 
place him in the feat of the ancellor ; that there were, 
therefore, in the coheirs of a barony, a plurality of 
perfons, all capable of fucceeding to the dignity; and 
that they were therefore, in efied, a plurality of heirs. 
Upon this they proceeded to ered their febric. 


*4 
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A barony, &y they, falls inta abqfaaice, only bc- 
caufe there Is a plurality of heirs, capable of 
the peerage ; and the law knows not how to feleftone 
from amongft them. But this, is the ofKce of Urn fattr 
patriot entrufted to the crown fo long as the neceffity- 
exifb ; and the neceility exifts, fo Icmg as the plurality 
exills. That as the law abhors abeyance, the moment 
the plurality of perfons capable of fuftaining the di^ty 
is by any means removed, and only one of the coheirs 
thus capable of fuftaining the dignity is left, the barony 
is no longer in abeyance : the crown no longer finds 
any thing, upon which the prerogative can a£l : and, 
if the barony is neither in abeyance nor extinft, it 
muft veft in\he fingle coheir, who is thus left without 
a competitor. If they had built upon folid foundations, 
it might have been neceflary to have gone farther into 
this cafe, in ctfder to fee, whether the plurality they 
fpeak of has been removed, and to have examined with 
care the actual fituation of the other branch of this 
noble family, the Norris branch ; to have confidered 
it, as it flood on the death of Sir JeAn Norris without 
ifiue, which is the moment when the foie right of this 
barony is fuppofed to have vefled in the ancefior of 
the claimant. The fituation of the Norris branch, 
after the a£l of parliament had palfed for refloring the. 
iffue of Henry Norris in blood, and the pofiible fituai- 
tion.of the Norris branch, fuppofing th*e iffue of Henry 
(who was attainted) hereafter to fail, and the iffue ef 
his fillers to continue ^ out of tlus examination, man y 
qUeftions of grave and weighty conlidMution would 
arife i and they would require more time for a fatif- 
faiflory difcufiioa of them, than at this petiod. of 

the 
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the feffions of parliament could probably have been 
^med. 


Your Lordfhips might poffibly entertain a doubt, 
with regard to thefe queftions, as well as to another quef- 
tion ; namely, whether the title to a barony can furvive', 
when it is become impoflible, that all the component 
parts of it can veil in one perfon. Your. Lordfhips 
may entertain a doubt, whether, as to queftions of this 
nature, there are the proper parties before you, whom 
thefe queftions do, in point of inheritance, concern. 
But, my Lords, upon the beft confideration we could 
give to the cafe now in judgment, we humbly offer it 
to your Lordfhips as our clekr opinion, thlt the argu- 
ment in fupport of the plaintiff’s title is fallacious ; 
and, he being but a coheir, his claim to be folely 
entitled to this barony, as it has been made for him, 
is unfounded. 

My Lords, the nature of the prerogative right infers 
no capacity in the coheir. The prerogative is, on the 
contrary, a provifion for the incapacity of the coheir. 
There is no plurality of perfons capable : the plurality 
is of perfqns incapable, either Handing alone, or even 
uniting : the abeyance is not produced, by the law not 
knowing how to feleft from among capable perfons. 
The abeyance is, becaufe there is no one capable, and 
alfo, becaufe all are incapable : abeyance cannot de- 
termine by the removal of a plurality of perfons ca- 
pable ; becaufe fuch a plurality never exifted. Abey- 
ance determines by uniting all the detached parts of 
the title in one, and, by that means, reftoring to the 

title 
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title a^vity aud capacity to be polSefl^ and enjoyed* 

And, unlefs the claimant could make out, that the 
effect of the a^ual iituation of the other coheir at the 
period he has chofen to fix upon, namely, the death 
of Sir Jobn Norris without ifiue, was fuch, that all the 
component parts of the title of heirlhip did unite in this 
claimant, he can never take this barony out of abeyance 
by his own ftrength, or fufiain a claim to be folely 
entitled to it. This is the ground upon which the 
Attorney General ftood ; and, we apprehend, he has 
fuftained it. 

In this cafe we have not derived much affiftance 
from authofities or precedents. The cafe of the ba- 
rony of Fowls was mentioned, and feemed to approach 
this. We mull call that cafe to the confideration of 
of your Lordlhips from your Journals ; not being in- 
formed of the particular grounds of law, on which it 
proceeded. I will mention one cafe from upon 
Littleton. Suppofing this barony not to be extin£f, 
(concerning which we are not called upon to deliver 
any opinion), and the prefent claimant be a co-heir, 
let the fituation of the other co-heir be whatever the 
counfel for the claimant would wilh it to be (except 
that that there is no failure of ilTue naturaliter\ the 
effefl: of which might be, that the title of that co-heir 
would run upwards to the common anceftor, and from 
thence fall down in the courfe of the defeent of the Sta- 
pleton line, and unite with their title in the perfon of the 
claimant ; I conceive that one of the cafes mentioned 
by Six Edward Coke, and upon which the claimant’s 
counfel relied for another purpofe, proves, that the 

claimant 
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cMmast cannot make title to tl>e wkole iqhentsmee; 
Sor Edward Coke an the authority of feys, if a 
man ^ feifed of lands in fee, and has ^ue tno 
daughters, and one of the daughters is attainted of 
fekmy ; the huher dies, both daughters bong aKre ; 
the one mcnety fhal! defcend to the one daughter, and 
the other lhaft efcheat. It vras argued on the part of 
the claimant, that though one co-heir could not make 
bimfelf complete heir, to take under a limitation in 
the cafe of defcent, the law was more favourable to 
co-heirs. And it is fo j but, let the extent of the 
favour be marked': in the cafe put, the law pays at- 
tention to the real intereft of the co-heir, and gives 
it eflfefl by allowing, in the cafe of two CO-heirs and 
one att^ted, where the attainder prevented the lands 
from defcendiag in coparcenary, that part of the in- 
heritance, which fairly belonged to the other co-heir, 
to defcend' upon her, in the determinate form of an 
undivided moiety j which proves that fhe renuuned in 
the contemplation of the law but a co-heir, entitled 
anlf to participate in the inheritance as Ihe would hare 
d<me, if her filler had not been attainted : and the 
utmoft favour, that could be found, was to give hef 
dte benefit of that participation in the only way, in 
which Ihe could take it : for, according to the cafe of 
Rojjion V. Reading, reported by Mr. Serjeant,&a/ife^, 
page 242, there can be no fuch defcent as the defeent 
of a moiety to one coparcener as heir $ which aihrms 
ike general rule of law, upon which the whole argB« 
nent refts, that the title of co-heirs mull in fome aum- 
ner or other unite in order to entitle any one eoJteir 
to ebw as heir to the anceilor. 


1 forbear 
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I forisear troubling your Lordfhips farther : the an* 
fwer» which the Judges fubmit to your Lordfiiips, is, 
that fuppoiing the claimant to havb proved himfelf to 
be one of the co-heirs of the barony of Beaumont, he 
is not entitled of right to fuch bardny, accoiding to 
the ftate of the pedigree laft delivered in on his part. 

The Houfe of Lords refolved and adjudged, “ that *6 June 1795. 
“ it did not appear, that the petitioner, was then en- 
“ titled to the honour, title, and dignity of Baron 
“ Beaumont.** 

§ 173. Mr. Stapleton prefented another petition to Printed Cafe*, 
his Majefty, *reprefenting that, having eftablilhed by 1796. 
evidence that he was the foie heir of Joan Lady Staple- 
ton, and one of the co-heirs of Henry firft Baron 
Beaumont ; and that, though not exclufively entitled 
to the faid barony, he had proved himfelf to be one 
of the rightful heirs of the faid barony : But, the 
faid barony being in abeyance, the fame was in his 
Majefty’s difpofal : the petitioner therefore prayed, 
that his Majefty wcrtlld be gracioufly pleafed to declare, 
allow, and confirm to him and his heirs the faid ba- 
rony of Beaumont. 

This petition was alfo referred to the Attorney- 
General, and afterwards to .the Houfe of Lords j 
where it was refolved by the committee of privileges, 13 
that the barony of Beaumont was vefted in William 
Vifcount Beaumont, by defcent from his father, John 
Lord Beaumont, (yiho was fummoned to and fat in par- 
liament 1 1 Hen. 6.) as a barony in fee j that the faid 
VoJh ni. T barony 
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barony remained in^ abeyance bet\yeen.the co^beiis of 
the faid WilHam^ defcended from his USt^r Joan; and 
that the petitioner was one of thofe co-heirs^. 


T.ength of 
Tim* docs 
not bar a 
Claim to a 
Dignity. 
Skin Rep, 
437 : 

Collins^ 323. 


% 174. Dignities are not within the ftatute of limi- 
tations, and may therefore be claimed at any diftance 
of time : for, as a dignity cannot be aliened, furren- 
dered, or exdnguilhed, fo neither can it be lod by the 
negligence of any perfon entitled to it. 


Ante, f. 35. 


n Hep. I. 

4 335 * 

Ijord PuT- 

bcck's Cafe. 
Ante. 


§ 175. In the cafe of Mr. Berkley ^ refpecling the 
barony of jSo/rfottr/, it is faid: — There remains only 
“ to obferve, that it is an undoubted maxim w'ith 
“ regard to honours, that they canitot be extin- 
“ guilhed, otherwife than by forfeiture, or by aft of 
“ parliament. Claims to baronies, which have long 
been dormant, are difficult to be made out ; but, 
“ whenever the right happens to be clearly proved, 
the fafety and dignity of the peerage are both con- 
“ cemed, that no length of time fhould bar, or even 
** prejudice, the title. Moft: of the ancient baronies 
“ are fo merged by the intermarriages of the great fa- 
milies, or fo expofed to the objeftion of forfeiture. 


A. 


* Notwithftanding the refpeft, which is juftly due to the very 
learned opinioa of ^thc Judges in this cafct yet it may be obfervedf 
that, as the do^rine of abeyance was originally founded on the 
impartibile or indiviiible nature of a dignity ; and as all power of 
Inheritfng the barpny of Beaumont , by one of the co-heirs, is de- 
ftroyed by the attaindcTf by which Mr. Stapleton is become the only 
perron capable of enjoying It ; he mod i)e allowed to have a ftronger 
claim on tlie crown for a confirmation pf the dignity^ than 
ever exiiled in a co-heir to a barony. 


that 
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few inftance$ bave occurred of ckim^df 
the like nature. But, in all th(^ adiicfar have Ot^ 

** curred, the length of time, during winch the 
** honour has remained dormant, never has formed a 
*i ground* of objeftion. The barony of FitHwaka^ 
w^^ allowed jin 1669, aher it had been dormant for 
^ 400 years. The barony of Clifford was allowed 
*r* tp the . Earl of Thanet in 1691; the anoeftor^ 
from whom he claimed, having d^ed in 1605. The 
“ barony of Willoughby de Broke was dlowed by the 
Houfe of Lords, upon a reference from the crown 
in 1695 ; though the honour had been dormant 
“ among iq)-heirs from the year 1522, upwards of 
“ 170 years. The 'toarony of Berners was, in like 
manner, allowed in 1720; though it had been 
“ dormant for almoft 200 years, no perfon hamg 
been fummoned or fat in parliament by that title 
“ from the year 1539 . The barony of Clinton was^ 
in like manner, allowed in 1721; though it had 
been merged in a higher title from the year 1 572, 

" and had been for a confiderable time in abeyance. 

“ Thefe are inllances, where the honour has been 
claimed by a foie heir, upon the determihation of 
“ the abeyance. 

“ There are others, where’ the barony has beeti 
allowed, upon the determination of the abeyance^ 

“ by the crown, in favour of one cohdr. The cafe 
“ of the baronyr of Le Defpenfer, a. Jac. i.’t tenve^i 
f* allowed, and confirmed to "LzAy Mary Fane, after 
“ it had lain dormant above 200 years, is a prece- 

T 2 “ da«5 
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** dent } which appears by the record to haVe paiCsd, 
** upon very ddiberate confideration and advice of the 
Lords. 

** The baronjiftof Mowbray was rtfvivxsd in 15 Cb. i. 
** in fevour of the family of Htnoardy it had lain 
'**' dormant from the ^^ Edw. 3., the date of die laft 
** fummons to imy perfon as Baron Mowbray^ and in 
abeyance from 17 Edw. 4., between the faimlies of 
** Berkley and Howard. It is in nght of this revival, 
“ that the Duke of Norfolk claims to be the Premier 
« Baron of England, 

“ The barony of Ferrers of Chartley was firfl: re- 
“ vived in a Edw. 4. in favour of Walter Devereux, 
** though there had been no perfon fummoned under 
“ that title from the 5 Edw. 2. On the extindion of 
** the male line of the Devereux family, in 1646, it 
“ remained in abeyance till 1677 ; when King Cha. 2. 
thought fit to determine the abeyance in favour 
of Sir Robert Shirley, by whofe defendants it has 
fmcc been enjoyed. 

“ Frotn all thefe inftances, this obfervation naturally 
“ arifes ; that length of time, during which an honour 
“ may have been in abeyance, can neither bar the 
“ right of a foie heir, claiming upon the determina- 
“ tion of the abeyance, by the natural extinction of 
the other heirs, nor the right of the crown to revive 
** the barony by an aCl of prerogative, determining the 
** abeyance in favour of one coheir.’* 


5 176. It 
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. 9 276. It is laid in the printed cafe of the Duchela 
Dowager of Athol^ claiming the office of Great Cham* 
berlain of England, that length of time is not a bar to 
the claim of an honour or dignity, as it is of lands. 

That the Joun^s of the Houfe* of Lards are replete 2 Bro. Pari, 
with inftances of baronies in fee having been claimed, ^ 

and the claim admitted, after they had been feveral 
centuries in abeyance. And that, whenever the right 
to a dignity or honour happens to be clearly proved, 
the fidety and dignity, even of the peerage itfelf, are 
both concerned) that no length of time fhall bar, or 
even prejudice, the title. 
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Franch^t annexed to Manors » 
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|0 Wreck* 
ti* £J}ray. 

1.3. Treafure Trove* 
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32. Markets* 


A Forejl. 

$1* A Free Chafk^ 

57. ^ Park. 

61. -4 Warren* 

68. A Free Ffhery. 

72. Of the Title to Frdnehtjes* 
75,. Hovu Franchifes may be der 
Jiroyed. 

76. Reunion voith the Crown* 

78. Surrender. 

I 79. Forfeiture 


Sedion i . 

A FRANCHISE is defined to be a royal privilege 
or branch of the royal prerogative, fubfilUng in 
the hands of a fubjeQ:, by grant from the ICing. And 
formerly, grants of royal franchifes were fo common, 
that in the parliament yrhich was held 21 £du/. 3. 
there is a petition from the Commons to the King, 
ilating that franchifes had been fo largely granted in 
times pall, that almoll all the }and was enfranchifed, 
to the great averifetneni and eJtenjfjnent of the com* 
pion law, and ^n great opprefiion of the people j and 
praying the King to rellrain fuch grants for the time 
fo come i to which his Majelly anfwered, that the 
fianchifes which Ihould be granted in future, ihould 
be made by good adyifemenf. 


S a. Franchifes are extremely numerous, and 
varipua kinds} but only feme of thofe will be here 

treated 
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treated of, which are immediately annexed to, or 
connefted with real property. 

§ 3. There are a variety of firanchiles annexed toi 
manors, the principal of which are, the right to hold 
a court leet, and to have waifs, wrecks, eftrays, trea- 
fure-trove, royal h(h, forfeitures, and deodanda : all 
which were originally a part of the royal prerqgative, 
and were granted by the crown to the pe^bns entided 
to thofe manors. 

§ 4. A court leet is a court of record, having the 
fame juri(diftion within fome particular precin£t, 
which the Sherifl'’s torn hath in the county. This 
court is not neceflarily appendant to a manor, like a 
court baron, but is derived from the Sheriff’s torn ; 
being a grant from the king to certain lords, for the 
eafe of their tenants, and reliants within their manors, 
that they may adminifter juftice to them in their 
manors. 

'§ 5. To every court leet is' annexed the view of 
fr^kpledge; vifus frankplegii\ which means the 
examination or furvey of the frankpledges* of which 
every man, not particularly privileged, was anciently 
obliged to have nine, who were bouyd that he Ihould 
stiways be forthcoming to anfwer any complaint, 

5 6. Wai^ are goods, which have been ftolen, and 
waived, or left by the felon, on his b^g purfued, for 
fear of being apprehended, 

T 4 Thus, 




Franchifes 
annexed l|^ ' 
Manors. 


Couf:t Leet. 

% Inft. 71. 
4lnft. c. 54. 


Colebrook v, 
Elliot, 

3. Burr. R. 
1859. 


Waifs. 

Foxlcy’sCafc, 
5 Rep. IQ9, 
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■ Thus, if a felon, who is purfued, waives the goods* 
or, thinking that he is purfued, flies away, and leaves 
the goods behind him; the king’s officer, or the 
bailiflF of the lord of the manor, who hath the fran> 
chife of waif, may feife the goods to the king’s or 
lord’s ufe, and keep them ; unlefs the owner makes a 
frefh purfuit after the felon, and fues an appeal of 
robbery, within a year and a day ; or gives evidence 
againll him, whereby he is attainted, Esfr. in which 
cafe the owner lhall have reftitution of his goods, fo 
ftolen and waived. 

5Kcp.io9«. § 7. The reafon that waifs are forfeited;, and that 
the perfon, from whom they were llolen, fhall lofe his 
property, is, on account of his default in not making 
frefh fuit, to apprehend the felon; for which the law 
has impofed this penalty on the owner. 

§ 8. Though waif is generally fpoken of goods 
ftolen ; yet, if a man be purfued with hue and cry as 
a felon, and he flies, and leaves his own goods, thefe 
^ Hawt. will be forfeited as goods ftolen. But they are pro- 

P. C. 450. peply fugitive’s goods, and not forfeited, till it be 

found before the coroner, or otherwife of record, that 
he fled for the felony. 

5 Rap. ro9 a, § 9. If the thief had not the goods in his pofleflion 
when he fled, there is no forfeiture ; for, if a felon 
fteals goods, and hides them, and afterwards flies, 
there is no forfeiture. So, where he leaves ftolen 
goods any where, with an intent tp fe;ch them at 
another time, they are not waived; and, in thefe 

cafes. 
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cafes, the owner may take his goods where he finds Cro. Eliz, 
them. 

§10. Wreck lignifies fuch goods, as, after a Ihip Wreck, 
has been loft, are caft upon the land : for they are not 2 T.nft. 167. 
wrecks as long as they remain at fea, within the jurif- 
didon of the Admiralty. And where a fhip perifhes 5 Kep. 106. 
at fea, and no man efcapes alive out of it, or is 
driven on fliore, abandoned by her crew, this is called 
a wreck. 

. § 1 1. By the common law, all wrecks belong to the inll. 167. 
king; and* this prerogative is founded on the domi- 
nion he has over the feas : for, being fovereign 
thereof, and protedor of ftiips and mariners, he is 
entitled to the derelift goods of merchants ; which is 
the more reafonable, as it is a means of preventing 
the barbarous cuftom of deftroying perfons, who in 
ftiipwrecks approach the fliore, by removing the temp- 
tations to inhumanity. And this right may, and often 
does, belong to lord of manors, having the franchife 
of wreck. 

§ 12. By the ftatute of Wejlminjler i. ^ Edw. r. ^ i„[i. ,66. 
c. 4. it is enafted, that, when a man or any living 
creature efcapes alive out of a fliip caft tiway, whereby 
the owner of the goods may be known, the fliip or 
goods fliall not be a wreck. 

§ 13. Flotfam is, where a fliip is funk, or otherwife 5 R«p. 106 « 
periflied, and the goods float on the fea ; jetfam is, 
when the fliip is in danger of being funk, and, to 

lighten 
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lighten the ihip, the goods are caft into the fea, aild 
afterwards the fliip periflies ; lagan or rather ligany is, 
when the goods are fo caft into the fea, and after- 
wards the Ihip periflies, and fuch goods caft are fo 
heavy that they fink to the bottom, and the mariners, 
to the intent to have them again, tie to them a buoy, 
or cork, or fuch other thing that will not fink, fo 
that they may find them again, et dicitur ligan a 
Uganda : and none of thefe goods, which are called 
jctfaniy flotfaniy or ligan, are called wreck, fo jong a* 
they remain in or upon the fea; but if any of them 
by the fea be put upon the land, then they fliall be 
deemed wreck. So, Jlotfam, jetfam, or ligan, bdng 
caft on the land, pafs by the grant of wreck ; and, 
where it is provided by the ftatute of 15 Rich. 2. c. 3. 
that the Court of Admiralty fliall not have cognizance 
or jurifdidion of wreck of the fea ; yet it fliall have 
conufance and jurifdidtion of fiotfam, jet/am, and 
ligan : for wreck of fea is, when goods are by the 
fea caft on the land, and fo infra comtatum, whereof 
the common law takes conufance ; but the other three 
are all on the fea, and therefore of them the Admiral 
has jurifdifUon. 

t Ina. 167. $ 14* If a fliip is purfued by the enemy, and the 

mariners come afliore, and leave the Ihip empty, and 
Ihe comes to land without any perfon in her; yet Ihe 
is not a wreck, but flidl be reftm'ed to the owno^ 

6 Mod. R. § 1 5. If a man, «ther by grant or prefeription, 
has right to a wreck thrown upon anodier man’s landij 

t>f 
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of neceffary confequence he has a right to a ^ray over 
the fame land to take it. 

Secondly, the very poffeflion of the in’eck is in 
him, that has fuch right before any feizure. 

Originally, all wrecks were in the crown, and the 
king has a right to way over any man’s ground for his 
wreck ; and the fame privilege goes to the . grantee 
thereof. 


§ 16. The ftatuteof W(^imin/ier where 2 Infi- >66- 

the Ihip or goods are deemed a wreck, they lhall be- 
long to the king, and be feized by the Iherifis, co- 
roners, or bailiffs, and fhall be delivered to them of 
the town ; who lhall anfwer before the juftices, of the 
wreck belonging to the king. And, where wreck 
belongeth to another than the king, he lhall have it 
in like manner. 

§ 17. An ellray is a bead, that is not wild, found Eftra^. 
within a lordlhip, and. not owned by any man; in 
which cafe, if it be proclaimed according to law, at 
the two next market towns, on two market days, and 
is not claimed by the owner, within a year and a day, 
it belongs to the lord of the manor, }f entitled to this 
ipecies of franclpfe, 

§ i8> If the beMl Arays into another manor within Cro.Eliz.716. 
|he year, after it has been an ellray, the firlt lord can- 
not retake it ; for, until the year and day be pall, and 
pockunations madq, he has hot acquired a property 

in 
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in it : and, therefpre, the pofTeilion of the fecond lord 
is good againil him. 

§ 19. If the bead be not regularly proclaimed, the 
owner may take him at any time ; and, where a bead 
is proclaimed, as the law direffs, if the owner claims it 
within the year and day, he (hall have it again, but 
mud pay the lord for its keep. 

§ 20. If the goods of an infant, feme covert, or 
perfon in prifon or beyond fea, edray, and are pro- 
claimed according to law, if none claim them within 
a year and a day, they Ihall be all bound. 

§ 21. It ihould be obferved, that, if any animal be- 
longing to the king drays into the manor of a fubjedt, 
it will not be liable to forfeiture for the grant of the 
king cannot be fuppofed to intend farther than his 
prerogative, which is to take the cattle of common 
perfons. 

§ 22. A bead edray is not to be ufed in any man- 
ner, except in cafe of neceflity, as to milk a cow, but 
not to ride a horfe. 

§ 23. Treafur6-trove is, where any money is founjJ 
hid in the earth, but not lying upon the ground, at)d 
no man* knows to whom it belongs ; in which cafe^ it 
becomes the property of the king, or of the Iprd of 
the manor having the franchife. But, if the owpcr 
may any ways be known, it belongs to him. 


§ 24. As 
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§ 24. As to the place where the finding is, it feems 
not material, whether it be hidden in the ground or 
in the roof or walls, or other part of a cafile, houle, 
building, ruins, or elfewhere, fo as the owner is un- 
known. 

§ 25. Nothing is faid to b^ treafure-trove, but gold 
and filver : and it is the duty of every perfon, who 
finds any treafure in the earth, to make it known to 
the coroners of the county. For the concealing of 
treafure-trove may be puniflied by fine and impri- 
fonment. 

§ 26. Royal fiih confift of whale and fturgeon, to 
which the king, or thofe who have a royal franchife, 
are entitled, when either thrown on the Ihore, or caught 
near the coaft. This right is claimed and allowed by 
the ftatute de prerogativd regis : and Plowden obferves, 
that this was not a new law, but a declaration of the 
common law, as it flood before that ftatute. 

§ 27. Goods of perfons, who fly for felonies, are 
forfeited to thofe lords of manors, who have royal 
fianchifes, when the flight is found upon record. 

§ 28. Thefe are ufually called goo 3 s of perfons put 
ill exigent, bona et catalla in exigendo pofttorum : for, 
wfusre a perfon is appealed or indifted of felony, and 
wiAdraws or abfents himfelf for fo long a time, that 
an exigent is awarded againft him, he forfiats all the 
goods and chattels which he had at the ume of the 

exigent 
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exigei^ awarded ; although he Ihould render himfelf ' 
on the exigent, and be found not guilty. 

Deodand*. § 29. Where a perfon comet to a violent death by 
jRep.Vioi. mifchance, the animal or thing, which was the caufe 
of his deathj becomes forfeited, and is called a deodand; 
as, if given to God to appeafe his wrath : and the for- 
feiture accrues to the king, or to the lord of the manor, 
having this franchife, from the king ; and it ought to 
be fold, and the money given to the poor. 


§ 30. If the perfon wounded does not die within a 
year and a day, after receiving the wound, nothing 
Ifawk. P. C. Ihall be forfeited ; for the law does not look on fuch 
Ch. 67. f. 7. ^ ^ound as the caufe of the perfon’s death. But, if 
the perfon dies within that time, the forfeiture lhall 
have relation to the time when the wound was given ; 
and cannot be faved by any alienation, or other aft 
whatever, in the meantime. 


Idem, f.S. § 3 ^* Nothing can be forfeited as a deodand, nor 
be feifed as fuch, till found by the coroner's inqueft to 
have caufed the death of a perfon. But, after fuch 
inquifition^ the IherilF is anfwerable for the value of it, 
and may levy the fame on the town where it fell ; and, 
therefore, the inqueft ought to find the value of it. 


Fairs aoJ 
Markets. 


§ 31. Another right, frequently annexed to a ma- 
nor, is that of holding a fair or market ; which is 
derived from the royal prerogative : for no perfon can 
claim a fair or market, except it be by grant from 

fhc 


2 Infl. 220. 
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the king, or by preicription, which hijf^o&s Xuch a 
grant. 


§ 33. If, therefore, any private perfon fets up a.fiur 
or market, without the king’s authority, a' quo war- 
ranto lies againU: him, and the perfons who frequent 
fuch fair, may be puniihed by fine to the king. 

§ 34. If the king grants a patent, for holding a fair 
or market, without a writ of ad quod damnum executed 
and returned, the fame may be repealed by fcir^ facias. 
For, though fuch fairs and markets are a benefit to the 
public, yet too great a nuittber of them may become 
a nuifance, as^vell as a detriment, to thofe who have 
more antient grants. 

§ 35. If a writ of quod damnum is deceitfully or im- 
properly executed, it is void : as, where J. 5., intend- 
ing to get a patent for a market every Tuefday at ChaU 
ham^ took out a writ of quod which was 

executed on the fame day on which it was tefl^2 with- 
out notice to the mayor of Rochejter ; it was held void, 
and repealed by writ of fcire facias. 

§ 36. If the king grants unto one a fair or market, 
he lhall have, without any words to that.,purpofe, a 
court of record, called a court of piefbwdsrs^ a|_. inci- 
dent thereunto; for that is for advancement and 
expedition of juftice, and for the fupporting ancf^iniun- 
tenance of the frir or market. 


§ 37. Ownfer^ 
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S 37* Owners and governors of fairs are to t^ke 
care, that every thing be fold according to juft weight 
and meafure ; and, for that, and other purppfes, they 
may appoint a clerk of the fair or market, who is to 
mark' and allow all fuch weights ; and for his duty 
therein, can only take his reafonable and juft fees. 

§ 38. A right of talSing toll is ufually annexed to 
a fair or market, though, in many inftances, no toll 
is due ; in which cafe, it is called a free fair or market : 
for toll is not incident to a fair or market, and can 
only exift by fpecial grant from the king, or by pre- 
feription ; and, if the toll be unreafonable, the grant 
will be void. 

§ 39. By the ftatute of Wejlminjler, i Ch. i-, it is 
enadled, that, where perfons take outrageous toll, 
contrary to the common cuftom of the realm, in 
market towns, if they do fo in the king’s town, the 
Iring fhall feize the franchife into his own hands. And, 
if it be in another’s town, and the fame be done by the 
lord of the town, the king fhall do ih like manner. 

§ 40. Where the king grants a fair generally, the 
grantee may keep it where he pleafes, or rather, where 
he can moft conveniently. And if granted to be held 
in a town, he may keep it in any place in the town. 

§ 41. Qnc&a Elizabethy by her charter, granted to 
Henry Curwen, lord of the vill and manor of WorHt^^ 
tmy that he and his heirs might hold within the fsdd 
vill a market every Wednefday for ever. By another 

charter 
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durter of the 2 Jac*t.^ ftHer Axddbg the former char* 
ter, and that the market thereby granted had not, fat 
many years, been ufed, the king proceeds to ^mit, 
radfy, and confirm die fame to Henry Curwen £fq. 
and his heirs, in the fame words, and in as ample a 
manner as before, infra •AyatA de WbrHngton^ The 
queiHon was, whether the lord of the manor had a 
right to remove the markrt>place from one fituation 
to another within the precinds of the vill of Wcrk- 
in^on. 

\ 

Lord Ellenhormgh. — If the lord have a grant of 
** a market within a certain place, though he hav^ at 
one time appointed it in one fituation, he may cer> 

** tainly remove it afterwards to another fituation, 

“ within the place named in his grant. This was long Ante, 

** ago fettled in Dixon v. Robinfny and, in modern 
** times, has been aftcd upon, in the cafe of Man- 
** chejier market. There is nothing in reafon to pre- 
** vent the lord from changing the place, within the 
“ precinft df his grant, taking care, at the feme time, 

“ to accommodate the public. Neither is there any 
“ authority which fays, that, having once fixed it, 

“ be is compellable ever after to keep it in the fame 
“ place. In many inftances there may be great public 
“ convenience in the owner having liberty to remove 
“ it } for the buildings in a growing* town may take a 
different diiedion, away from the old market-place. 

If the lord, in the exercife of his right, be guilty of 
“ any abufe of the franchife, there may be a remedy 
“ of another nature. The right of removal, however, 
is incident to his grant, if he be not tied down to a 
Von. HI, ' U ** particular 
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** particular fpot by the terms of it. Till it be re- 
** moved, the public hav^ a right to go to the place 
“ appointed, without being deemed tpefpaffers : but 
“ after the lord hai removed it, of which public no- 
“ tice' was given in this cafe, the public have no longer 
a right to go there upon his foil. If a private injury 
** has been fuftained by any individual, who has been 
** deceived by the lord having holden out to him a 
“ particular fite : for the market-place, in order to 
“ induce him to purchafe, or build there, for the 
convenience of it, that may be the fubjeft of an 
“ action, to recover damages for the particular injury 
“ fuftained by that individual ; but does not preclude 
“ the lord’s general right to remove the njiarket.” 

A Foreft. § 42. Another franchife, annexed to real property, 

4 Inft. c. 73. having a foreft, chafe, park, or ^frarren, with 

a right of killing all forts of game therein. 

Upon the eftablifliment of the Normans in Englandt 
2Comm.4i5. it became a principle of law, that the right of purfuing 
and taking all beafts of chafe or venary, and fuch 
other animals as were accounted game, belonged to 
the king, or to thofe perfons only, who were autho- 
rized by him. 

Lib. 2. c. 24. § 4 - 3 * Thus, Bract on fay: “ Habet etiam (^Rex') de 

jure gentium in manu fud, qua de jure naturali deberent 
ejfe comrt\unia ; Jicut feras bejiiasy et aves non do- 
mejikas'* 


S 44 * In 
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§ 44^ in coriequence of this ri^bt, the kings 
df the Norhidn line not only teferVed to themfelveS the 
foie and exclufilve' property of the antient forefts, but 
alfo created others of greater extent, particularly the 
New Foreft in Hampjhire ; and placed them under the * Inft. 300. 
jurifdidion of particular courts, and eftablilhed a variety 
of officers, for the purpofe of preferving the game in 
thofe forefts. 

§ 45. Manwood has defined a fprcft to be “ a cer- Trrat. of the 

„ . . . . r , , , Foreft Laws, 

“ tarn territory or circuit of woody grounds and eu. 1717. 

“ paftures, known in its bounds and privileges, for 
“ the peaceable being and abiding of wild beafts and 
“ fowls of foreft, chafe, and warren, to be under 

the king’s protedtion, for his princely delight, re- 
“ plenifhed with beafts of venary and chafe, and great 
* coverts of vert, for fuecour of the faid beafts : for pre- 
“ fervation whereof, there are particular laws, privi- 
“ leges, and offices^, belonging thereunto.” 

§ 46* Manwood fays, that vert and venifon are the 347, 350. 
two great ornaments of a foreft. The word vert is 
derived d viriditate, greennefs j and comprehends all 
trees and underwood, growing in a foreft, !md bear- 
ing green leaves, which may cover or feed the deer. 

The word venifon comprifes every beafe of the foreft or 
chafe, which is taken by hunting ; and all the pleas 
of the foreft are, vel de viridi^ vel de venatione. * 

§ 47 * is wfiii known, that the laws, which were 
made for the prefervation of the game in the king’s 
forefts were fo cruel, that ^he repeal of them was moft 

U 4 anxiouily 
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^ioufly required j andfbat the cb^rtade by 

■which their vigovu- 'was mitigated, gave as much fadf* 
fa£tion to the people, as even magna ebartd. 

S 48. Several of thefe forefts were, in conrfe of 
time, granted by the crown to great lords, as a reward 
for their fervices ; by which means, they acquired the 
royal franchife of a foreft. And Manwood fays that, 
where the king, being feifed of a foreft, granted it by 
.letters patent to a fubjefl:, by the name of a foreft, 
habendum cum omnibus incidentibus^ appendiciisy et per- 
tinentiisf the grantee took it as a foreft ; and all the 
officers who belonged to the foreft remained as they 
were before, excepting only a chief juftice in eyre. 

§ 49. The fame author alfo fays, it appears from 
the records of the court of the Dutchy of Lancajler, 
that, in the reigns of Ediv. 2. and Edw. 3., the Earl 
of Lancajier had a foreft in thejfounties of T irk and 
, Lancajier^ and executed the foreft laws there, as largely 
as ever any king did before. 

§ 50. Lord Coke fays, that beafts of foreft are pro- 
perly hart, hind, buck, hare, boar, and wolf, but 
legally all wild beafts of venary ; and that it was re- 
folved by the 'king’s counfel, that capreoli, (that is) 
roes, non funt bejtia de forejla, eo quhd fngant alias 

0 

feras. 

§ 51. A free chafe is a right of hunting and killing 
game over a certain diftriQ, derived from a royal grant, 

or 
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or froin immemorial ufage, which fui^lb a roy^ 
grant. 

§ 52. Lord Goke fays, that beads of chafe are pro- 
perly buck, doe, hart, hind, roe, fox, maltin'^ hare^ 
boar, and wolf ; but, legally, all wild beads of 
venary; 

§ 53. It is probable, that a chafe was never granted 
over any grounds but thofe, whereof the grantee was 
himfelf feifed ; and mod of the antient grants of free 
chafe and warren, (of which, an infinite number are 
mentioned by Dugdale in his Baronage), are confined 
to the demefne lands of the grantee. But Sir William 
Blackjlone obferves, that there are many infiances of 
keen fportfmen, in antient times, who have fold their 
eftates, referying their right of chafe to themfelves; 
by which means it comes to pafs, that a man and his 
heirs have fometiines a right of chafe over another’s 
ground. 

§ 54. Where the king granted a foreft, or any part 
of a foreft, to a fubjedl, by the name of a foreft, but 
without the words enabling him to hold* courts, the 
grantee held it only as a chafe. 

§ 55. The difference, therefore, between a chafe 
and a foreft, is, that a chafe has no laws peculiar to 
it ; and, therefore, ail offenders in chafes are puni/h- 
gble by the common law, and not by the laws of the 
foreft, 
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§ 56. It was refolved by all the judges in 5 
that in the cafe of a free chafe, he who hath any freer 
hold within them, may cut his timber and wood grow- 
ing upon it, without the view or licence of any. But, 
if he cut fo much, that there is not fufficient for covert, 
and to maintain the game of the king, he lhall be 
punilhed at the fuit of the king. And fo, if a com- 
mon perfon hath a chafe in another’s foil, the owner 
of the foil cannot defrroy all the covert, but ought to leave 
fufficient covert and broufe wood as hath been accuf- 
tomed. 

5 57. A park is an inclofed chafe, extending only 
over a perfon’s own grounds, and is privileged for 
beafts of venary and other wild beads of the fored and 
chafe, tarn ftlvejtres quam campejires. 

§ 58. No perfon can ere£l: a park without a licence 
from the king ; and to a park three things are required. 
Fil'd, a grant or licence from the king : fecondly, in- 
xlofures by pale, wall, or hedge : thirdly, beads of a 
park, fuch as buck, doe, And, where all the 

deer are dedroyed, it fliall no more be accounted a 
park: for a park confids of vert, venifon, and inclo- 
fure ; and, if it is determined in any of them, it is a 
total difparking. 

§ 59. Manwood fays that, in many foreds, there 
are parks which the owners claim, either by grant 
from the king, or by prefeription. And, if a fubjeft 
is owner of a fored, he may give licence to another to 
make and inclofe a park within the meers of his fored 5 
an4 hold the fame fq inplofed with ajl fuch venifon 

as 
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as the grante? fhall put in, to him and his heirs. And 
this was adjudged a good licence ia a claim made in 
eyre ; but, if fuch park is fo flightly inclofed and 
fenced, that the wild beafts of the foreft do enter, the 
lord of the foreft. may, in fuch cafe, enter and hunt 
there, at his pleafure. 

§ 6o. Parks, as well as chafes, are fubje£l to the 4^1^.314. 
common law, and are not to be governed by the foreft: 
laws. 

§ 61. A warren is extremely ftmilar to a chafe, a Free 
and is ufually united with it ; being a place privileged jg, 

for the keeping of beafts and fowls of warren. 

§ 62. Beafts and fowls of warren, are thofe which Manw. 363. 
may be taken with long-winged hawks \ namely, hares, ‘ 
rabbits, roes, pheafants, partridges, quails, rails, wood- 
cocks, mallards, and herons. 

§ 63. A perfon cannot have a warren, unlefs by 5^0. Abr 
grant of the king or by prefcription j but fuch a right 
may extend over another’s land; and Bradon men- Sia.Dyers'o. 
tions a cafe, from which it appears, that the king ^‘saTk. 637. 
might grant a right of free warren over another’s lands. 5® 

No man, however, can make a tjarren without the 
confent of the crown : for he cannot appropriate thofe 
animals, which are fera natura and in nulHus bonis ^ ii»T’ep. R73. 
to himfelf, and to reftrain them of their natural liberty, * 
y/ithout the king’s licence, 

U4 
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$ 64* Where a pei^ elakas «rarren by charts tii 
all his deraefne lands, he cannot extend this to the 
lands of the freeholders : for, where a peifoa claims 
warren by charter, he is confined to the words of the 
charter ; otherwife, where he claims the warren by 
prefeription and immemorial ufage. And, in a cafe, 
which arofe in 9 Cha. 1., Rolle faid, that a prefeription 
to have a free warren in a perfon’s own manor was 
good, as well in the lands of the freeholders as in the 
lord’s demefnes. For, being by prefeription, it would 
be intended, that this liberty was before the creation 
of the freeholders, whofc eftates were extracted out of 
the demefnes of the manor, ^ter the beginning of this 
prefeription. 

S 65. It appears from Dugdale*i Baronagey that al- 
moil all thofe, who had writs of fuminons to parlia^ 
ment in antient times, 'obtained grants from the king 
of free warren in their demefhe lands. 

V 

§ 66. Lord Coke fays, that a man may have a free 
chafe, as belonging to his manor, in his own woods, 
as well as a warren or park in his own grounds : for 
the chafe, warren, and park, are collateral inheritances, 
and not iifuing out of the foil, as common does. And, 
thei^efore, if a man hath a chafe in other men’s 
grounds, an4 after pnrehafe the grounds, the chafe 
remaineth, 

§ 67. A perfon may have a warren by preferiptioh 
in a foreft ; byt, in fuch cafe, there mull be an al- 
lowance of it in eyre> nnd then a grant is fuppofed. 

Thus, 
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where Sir iSvlfarr^M dda^ in 

Winder foreft, at the juftice-fisat j bat, k not being 
allowed in eyre, he was fined ten fluUingSj and thb 
warren was orda*ed to be deftroyed. 

5 d8. A free filhery. Or exclufive right of fi&ing in A Fne 
a public river, is a royal franchife ; which is now fi«. 
quently veiled in private perfons, either by a grant from 
the crown, or by prcfcription. 

§ fip. This right was, probably, firft claimed by the 
crown, upon the eilablifhment of the Normans^ and 
was deemed ,an ufurpation by the people : for, by 
king John's magna charta, it is enaded that, t^herethe 
banks of rivers had been firll defended in his time, 
they ihould be laid open. And, in the charter of 
Hen. 3. c. 16., # is enafted, that “ no banks fhall be * * 9 »' 

defended from henceforth, but fuch as were in de- 
fence in the time of king Henry our grandfather, 
by the fame places and the fame bounds, as they 
** were wont to be in his time.” And, although it 
is faid in the “ Mirror J' that this flatute is out of 
ufe, yet Sir William Blackjione obferves, that, in con* * Cobmu |f, 
fequence of this ftatute, a franchife of free filhery ought 
pow to be leafr a$ old as the rj^ign of Hen. 2, 

S 70. A right of free filhery does not imply any 
property in the f(^ ; in which refpe€l it difierr from a 
feveral filhery : and, from its bemg an exclufive right, 
jt follows that the owner of a free filhery has a pro* 
petty ui the filh, before they are cau^h 
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§ 71. Mn Hargrave in his notes on Utie FirJi In/ti. 
tute has obferved, that both parts of this defeription 
of a free hihery feem difputable, and fays, that though 
for the fake of diftinftion it might be more convenient 
to appropriate free hfhery to the franchife of fifliing 
in public rivers, by derivation from the crown ; and 
though in other countries it may be fo confidered, yet 
from the language of our books it feems as if our 
law praftice had extended this kind of filhery to all 
ftreams, whether private or public ; neither the re- 
gifter ' nor othef books profefling any diferimination. 
That in one cafe the court held free filhery to import 
an exclulive right, equally with feveral pifeary, chiefly 
relying on the writs in The Regifter 95 But this 
was only the opinion of two judges againll one, who 
ftrenuoufly inlifted that the word libera^ ex vi termini^ 
implied common, and that many judgments and pre- 
cedents were founded on Lord Coke'% fo conftruing it. 
That the diflenting judge was not wholly unwarranted 
in the latter part of his aflertion appears from two de- 
terminations, a little before the cafe in queilion. To 
thefe may be added the three cafes cited by Lord Coke 
as of his own time, and there are paflages in other 
books which favour his diftindion, 

§ 72. With r^efpeft to the manner, in which a title 
may be made to franchifes, it is laid down by Lord 
Coke^ that, as to fuch franchifes and liberties as 
cannot be feifed as forfeited, before the caufe of 
forfeiture appear of record, no mm can make a 
** title by prefeription ; becaufe that prefciiption being 
“ but an ufage /a paisf it cannot extend to fuch 

“ things 
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** things as caimot be feifed nor had, iinthout matter 
** of rec()rd ; as, to the goods and chattels of 
traitors, felons, felons of themfelves, fugitives, of 
thofe that be put in exigent, deodands, conufance 
** of pleas, to make a corporation, to have a fanc- 
“ tuary, to make a coroner, to make tonfer- 
“ vators of the peace, tifc. 

f* But, to treafure-trove, waifes, eftraies, Twrecke 
of fea, to hold pleas, courts of leets, hundreds, 
tsfc. infange thiefe, outfange thiefe, to have a 
parke, warren, royall fifhes, as whales, fturgions, 

Ss’r. fayreSj markets, franke-foldage, the keeping of 
■“ a gaole, tolle, a corporation by prefcripfion, and the 
“ like, a man may make a title by ufage, and pre- 
“ fcription onely, without any matter of record.*' 

And, in his report of the cafe of the Abbot of 9 Rep. K 

Strata Marcella^ he fays that every franchife, liberty, 
or privilege, is either derived from a charter, and 
cannot be claimed by prefcription, as bona et catalla 
felonum, Ssfr.; or in prefcription, and ufage in pais 
without the help of any charter ; as waifs, eftrays, 

Of franchifes which are derived from a charter, they 
are either before time of njemory or within time of 
memory. If they were granted before time ^of me- 
mory, as many of the charters to abbcrts, are j they 
are granted, either by fpecial words, or by general, 
old, obfcure, ambiguous, and pbfolete words,* and be 
fuch grants of franchifes, fpecial or generalj certain 
or obfcure ; yet, forafmuch a^ they are made before 
time of memory, and fq of themfelves are not any 
Record pleadable, they ought to have the aid and 

fupport 
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^pport of fome other matter of record within time 
of memory; as, allowance before juftices |n eyre, or 
l^fore the julHces of the king’s bench, which is more 
thmi an eyre, either in cafe before the juftices of the 
common law, or befm'e the barons of the exchequer, 
or by force of a confirmation, by a charter of record, 
of fome king within time of memory ; and (hall not 
be allowed, but for fuch part of the grant which has 
been allowed and confirmed, although it be all in one 
and the fame patent. But ufage only, which is but 
' matter of fii£t, will not fupport a record, before time 
of;4nemory, in fuch cafe. And, when fuch ancient 
grant is general, obfcure, or ambiguous, it (hall not 
now be interpreted as a charter made at this day, but 
as the law was taken at the time when it was made, 
and according to the ancient allowance or record. 
But, if the charters were granted within time of me- 
mory, then they are pleadable without (hewing any 
alowance or confirmation. 

M. S 73 * Of franchifes, which may be pleaded by 

prefcription, as wreck, waif, eftray, as they may 
be originally claimed by ufage, which is a matter in 
fait; fo ufage may fupport them, without the aid of 
any, record, dither of creation, allowance, or confir.» 
mation. 

§ 74. Franchifes which are endre, fuch as to have 
.goods of felons, outlaws, or waifs, and eftrays, 
Monntjoy v. cannot be divided : and therefeu'e, if they defeend to 
two coparceners, no partition can be made of them. 

§ 75. Franchifes 
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§ 75. Frsuichifes may bedeftroyed 1 :^ a re-uiapni, HowFnn- 
with the' crown; by furrender of the perfon emitled de*aro^^^ 
to them ; or by forfeiture in cbnfequence of a breach 
of the truft, upon which they were granted- 

§ 76. It was laid down in the cafe of the Abbot of Re>unionwith 

' tlic Crown 

Strata Marcella ; that, when the king grants any pri- 
vileges, liberties, or franchifes in his own hands, as 
parcel of the flowers of his crown, fuch as bona et 
catalla felonum, ^c. within fuch pofleflions, there, if 
they come again to the king, they are merged in the 
crown ; and he has them again, jure corona. And, 
if they were before appendant, the appendancy is est- 
tin£l; and the king becomes feifed of them jure 
corona. But, when franchifes are ere&ed and created 
by the king de novo ; there, by the acceffion of them 
again, they are not merged : as, if a market, 
park, warren, i^c. are appendant to manors, or in 
grofs ; and afterwards they come back to the kh^, 
they remain as they were before, in ejfe, not merged 
in the crown : for they were, at firft, created and 
newly erefted by the king, and were not in ejfe before, 
and time and i^age has made them appendant- 

§ 77. Lord Coke fays, if A. be feifed of a manor, 1 loft- * 
whereunto the franchife of waif and eftray and fuch 
like are appendant, and the king purchafeth the 
manor with the appurtenances, now are the royal 
franchifes re-vmited to the crown, and not appendant 
to the manor. But, ' if he grant the manor in as large 
and ample mann^ as had, (isfc. it is laid, that the 

franchtlisB 
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fraiwhifes ihall be appendant (or rathef appmtenant) 
to the manor. 

S 78. Franchifes may be deftroyed by a furrender 
to the crown ; said there are feveral inftances of cor- 
porations furrendeiing their charters. 

§ 79. Where the objeft of a franchife is perverted, 
and there is either a mifufer, or an abufer of it, the 
franchife is forfeited and loft. And it is faid by Lord 
Chief Juftice Holt in a modem cafe, that all franchifes 
are granted, on condition that they lhall be duly exe- 
cuted, according to the grant : and, if the grantee of 
fuch franchifes negleft to perform the terms, the 
patents may be repealed by fcire facias, 

§80. Non-ufer is alfo a caufe of forfeiture. And 
therefore if a vill be incorporated by the king before 
time of memory, and the franchife never was ufed 
within time of memory, the franchife is loft. 

§ 81. The franchife of holding a court leet will be 
forfeited, not only by afts of grofs injuftice, but alfo 
by bare omiffions and negleflis ; efpecially if often 
repeated, and without excufe. 

§ 83. George Totterfall claimed^ at the juftice-feat 
of the foreft of Windfor^ a court leet within his manor 
of Finchamjlead. The Attorney General defired, that 
it might be inquired, ift. If he had ufed it. ed, If 
he had an able fteward to difcharge the office : for the 
-wsmt of that wsis alfo a caufe of feifure. 3d, if he 

had 
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had officers, and thofe things', which are for the execu- 
tion of juftice, as conftables, ale-^ers, Sjfr. and pillory 
and (locks, and cucking {tool, ^c. 4th, If he puniihed 
bakers more than 'three times, and did not fet them in 
the pillory. AU thefe were caufes of feifure, till he 
paid a fine for the abufe, and replevied his franchife. 

Mr. Totterfall himfelf, being called and aiked concern- 
ing his court leet, confeffed that he had not ufed it a 
great while ; nor were there proper officers or other 
things for the execution of jullice: but he faid, it 
appeared by ancient rolls, that there had been a leet 
there. And, being aiked to what leet his tenants 
went, he faid they went to the Sheriff’s tome, and 
paid head-filver there. Upon which Mr. Attorney, 
faid, that Mr. Totterfall could have no leet : for all 
leets were drawn out of the Sheriff’s tome, which is 
the leet in the king’s hands ; and head-lilver is cerium 
late, and no man fhall be fubjed: to two leets ; and, 
therefore, there could be no allowance of the leet, 
unlefs the king fhould be put out of that, which (for 
au^t he knew) he had ever had. So judgment was 
given againlt him for the leet. 

§ 83. Upon a motion for an information in the Darellv. 
nature of a quo warranto, againll one Bridge for f ^ 
holding a court leet; it appeared thgi in 14 Jac. 1.4^. 
the crown granted to R. Meller and his heirs and 
affigns, the privilege of holding courts leet. * No 
mefne conveyance appeared till 1702, when, and in 
1708, 1719, and 1721, there were conveyances of the 
manor, with all courts thereunto belonging, to thofe 
under whom the defendant claimed. In the deed of 

Conveyance 
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cpaveyaiKe to him in 1739* courts leet were et- 
prefsly conveyed. In 1740 the defendant held a 
court leer, the firit vnthin the memory of any one 
living, though courts baron bad been frequently held. 
It vm argued that the defendant could not deduce 
any tide under the original grant, or if he could, yet 
fhat non-ufer was a difclalmer, and a forfeiture of fuch 
a franchile. On the other fide it was contended that 
the pofiellion of the grant together with the land, was 
an evidence of right, and that it would be of very 
pernicious confequence to grant thefe informations, 
whenever a lord could not deduce a dtle by n^fne 
conveyances. The court laid that as there appeared 
no exercife of the grant till 1740, there was llrong 
fufpicion of fome defedt in the title ; and therefore it 
muft go to be tried by a jury. And the rule for an 
information was made abfolute. 


Bro. Ab. Tit. 
Franchife^ 
pi 14. 


§ 84. Where a perfon has a franchife to hold a 
market every week, on the Friday^ and he holds the 
Friday and the Monday, in this cafe nothing lhall be 
forfeited, but that which he hath purprifed. But he, 
who has a fair to hold two days, and holds it three 
days, forfeits the whole. So, where a man has a 
market, to hold the Saturday, and he holds it another 
day, the market lhall be forfeited } and he lhall be 
fined for the mifufing. 


idem. pi. § 85. If the king grants to a perfon a fair for one 

day in the year, and the grantee holds a fair two days, 
and claims this upon procefs in the exchequer, he 
lhall forfdt his franchife. But, if he claims one day 
14 by 
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by the patentj and another’ by prefcription, which it 
found falfe in the prefcription, yet he ihaU not forfeit 
his patent. 

$ 86 . If a man has feveral franchifes> and the one AKTit. 
does not depend upon the other ; there, if he mifufes ^**‘*®*‘*J’^‘*+' 
any, he ihall not forfeit all, but only thofe which are 
mifufed. But, if one depends upon the other, there, Fincb, 
if he mifufes the one, all fhall be feifed and forfdted 
to the king. 
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Origin of 
Bents^ 

Tit.8«c.iX2. 


Seftion i. 

TT has been ftated, that where the great lords enfran- 
chifed their villains, they ftill employed them in 
the cultivation of their eftates, which they granted to 
them either from year to year, or for a certain number 

of 
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of years, referving to themfelves an annual return from 
the tenant, of com or other prpvifions. And hence 
the lands, thus granted, were called farms^ from the 
Saxon word feornit which fignifies provifions. 

§ 2. This compenfation or return for the ufe of 
land thus let, acquired the name of redditus, rent ; 
which is defined by Lord Chief Baron Gilbert to be an Glib. Rent^ 
annual return, made by the tenant either in labour, 
money, or provifions, in retribution for the land that 
pafies. 

§ 3. It follows, that, although rent muft be a pro- 
fit, yet there,is no occafion that it fhould confift of 
money: for capons, fpurs, horfes, and other things 1 Inft. ii2«. 
of that nature, may be referred by way of rent ; and 
it may alfo confift of fervices, or manual labour, as to 
plough a certain number of acres of land, 

§ 4. The profit, referved as rent, muft be certain. Idem, 
or that which may be reduced to a certainty by either 
party ; for, it is a maxim in law, that id cerium eji^ 
quod cerium reddi potejl. It muft be payable yearly ; 
though it need not be referved in every fuccellive year, 
but will be good, if referved in every fecoild or third 
year, 

§ 5. A rent muft iffue out of the thing granted, and Idem,; 
not be a part of the thing itfelf : for Lord Coi<r fays, a 
man cannot referve a part of the annual profits them- 
felves, as to referve the vefture or herbage of the 


§ 6. There 
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$ 6. There were three kinds of rent, known to the 
common law ; namely, rent-fervice, rent-charge, and 
rent-feck. Where a tenant holds his land by fealty 
and certain rent, it is a rent-fervice ^ and this was the 
only kind of rent, originally known to the common 
law ; a right of diftrefs was infeparably incident to it, 
as long as it was payable to the lord, who was entitled 
to the fealty j and it was called a rent-fervice^ becaufe 
it was given as a comperifation for the military or other 
fervices, to which the land was originally liable. 

S 7. We have feen that, in confequence of the 
flatute of quia emptores, if a perfon makes a feolfment 
in fee, or gift in tail, with a limitation over in fee, 
the feoffee or grantee will hold of the fuperior lord by 
the fame fervices, which tile feoffor was bound to 
perform to him. It follows, that, upon conveyances 
of this kind, no rent-fervice can be referved to the 
grantor, becaufe he has no reverfion left in him ; and, 
as the grantee does not hold of him, he is not bound 
to do him fealty. But if, upon a grant in tail or for 
life, the grantor keeps the reverfion, and referves to 
himfelf a rent, it will be a rent-fervice ; becaufe fealty 
and a power of diflrefs are incident to fuch reverfion. 

§ 8. Where a rent was granted out of lands by deed, 
the grantee had no power to diftrain for itj becaufe 
there was no fealty annexed to fuch a grant. To 
remedy this inconvenience, an exprefs power of dif- 
trefs was inferted in grants of this kind ; and it was 
then called a rent-charge, becaufe the lands were 
charged with a diftrefs. 


§ 9. Rent- 
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§ 9. Rent-charges are of great antiquity, and were 
probably firft adopted for the purpofe of providing for 
younger children. They were confidered as contrary 
to the policy of the common law ; for the tenant was 
thereby lefs able to perform the military ferviccs, to 
which he was bound By his tenure. And the grantee 
of a rent-charge was under no feudal obligations : for 
which reafon, a rent-charge is faid to be againft com* 
mon right. 

§ 10. A rent, granted for equality of partition be- 
tween coparceners, is called a rent-charge of common 
right; becaufe the coparcener has given a valuable 
confidcration* for it. 

§ II. A rent, granted to a widow out of lands of 
which Ihe was dowable, in lieu and fatisfadion of 
dower, may be diflrained for, upon the fame prin- 
ciple. So, of a rent granted in lieu of lands upon an 
exchange. 

§ 12. A rent-feck, or barren rent, is, in effeft, no- 
thing more than a rent, for the recovery of which no 
power of diftrefs is given, cither by the rules of com- 
mon law, or the agreement of the parties. 

§ 13. Although every fpecies of'fent is comprifed 
in the preceding divifions, yet there are fome kinds of 
rents, which are known by particular names.* Rents 
of allize are the certain ellablilhed rents of the free- 
holders and antient copyholders of feveral manors. 

X 3 Thofe 
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Thofe of the freeholders are frequently called chief 
rents^ redditus capiiales: and both forts are indif- 
ferently denonainated quit-rents, quieti redditus ; becaufe, 
thereby, the tenant goes quit and free of all other fer- 
vices. 

§ 14. A fee-farm rent is a perpetual rent, referved 
on a conveyance of the fee-liinple. And Lord Coke 
fays, that, if a rent be to the whole value of the 
land, or to the fourth part of the value, it is called 
a fee-farm. Mr. Hargrave has obferved on this 
paflage, that the true meaning of a fee-farm is a 
perpetual farm or rent, the name being founded on 
the perpetuity of the rent or fervice, not on the quan- 
tum. And, that the fometimes confining the term of 
fee-farm to rents of a certain value probably arofe, 
partly from the ftatute of Gloucejier, which gives the 
cejfavit only where the rent amounts to one-fourth of 
the value of the land ; and partly from its being not 
ufual, on grants in fee-farm, not to referve lefs than a 
third or fourth of fuch value. 

5 15. After the ftatute of quia emptoresf grant- 
ing in fee-farm, except by the king, became imprac. 
ticable j becaufe the grantor parting with the fee 
is, by operation of that ftatute, without any rever- 
lion ; [and, without a reverfion, there cannot be a 
yent-fervice. 

§ 16. A perpetual rent may, however, be referved 
on a grant of lands in fee : and, if a power is inferred 
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in the conveyance for the grantor, his heirs and alEgns, 
to diftrain for the rent when in arrear, and alfo a power 
to enter and receive the profits till all arrears lhall be 
paid, the rent is good as a rent-charge, but not as a 
fee-farm. 

5 1 7. A rent muft, in general, iffue out of lands or 
tenements of a corporeal nature, whereto the grantee 
of the rent may have recourfe, to diftrain : and, there- 
fore, a rent could not formerly be rcferved out of an 
advowfon in grofs, tithes, or other incorporeal here- 
ditaments. 

§ 18. Lord Chief Baron Gilbert fays, the reafon 
why a rent cannot iffue out of an incorporeal heredita- 
ment is, becaufe every incorporeal right, till by age it 
was formed into a prefcription, did originally rife by 
grant from the crown ; and fuch grants feem to have 
been made for particular purpofes. As the grant of a 
fair to be under the proteftion of the lord. The grant 
of common, for the benefit of the beafts of every one 
of the tenants. And, therefore, to Jet fuch incorpo- 
real inheritances for rent, was efteemed contrary to the 
defign and purpofe of fuch grants. The corporeal rights 
of the feud were trufted to the lord to create a depend- 
ancy, for the better fervice of the government. And, 
therefore, as he might hire them foj; the perfonal fer- 
vice and attendance of tenants, fo, for the fame reafon, 
he may do it for his own profit, fince fuch profit makes 
him better able to ferve the government. 

X4 
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S 19. There is, however, one exception* to this 
rule. A rent may be referred upon a grant of an 
eftate in remainder or reverfion : for, though the 
grantee cannot diftrain during the continuance of the 
particular eftate, yet there will be a remedy by diftrefs, 
whenever the remainder or reverfion comes into poC. 
fellion# 

§ 20. A rent may be referred to the king out of an 
incorporeal hereditament ; becaufe, by his prerogative, 
he may diftrain all the lands of his leflees for fuch 
rent : and, therefore, as he has a remedy, there is no 
reafon that fuch a refervation ihould be void. 

§ 21. Where a leafe is made of the vefture or herb- 
age of land, a rent may be referred ; becaufe the lelTor 
may come upon the land to diltrain the leflee’s beafts 
feeding thereon. 

5 22. A rent cannot be referred out of a rent ; afid, 
therefore, if a perfon grants lands in tail rendering 
rent, and after, grants the rent for life, or in tail ren- 
dering rent, this is a void refervation, becaufe it pafles 
as a rent-feck. And if A. has a rent-fervice or rent- 
charge, and grants it to another for term of life by 
deed indented, rendering to A. certain rent, the refer- 
vation is void ; becaufe rent cannot be charged with 
other rent j for rent cannot be put in view. 

§ 23. A rent cannot be referved out of tithes by a 
layman ; byt, by the ftatute 5 Geo. 3. c. 17., it is en» 
afled, that leafes, made by ecclefiaftical perfops, of 

tithes 
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tithes or other incorporeal hereditaments, fhall be good j 
and that the rents, referved in fuch leafes, may be re- 
covered by aftion of debt. 

§ 24. It Ihould, however, be obferved, that, if a 
leafe be made of an incorporeal inheritance, referving 
rent, fuch refervation is good to bind the leffee by way 
of contraQ, for the non-performance of which, the 
the lelTor fhall have an aftion of debt ; becaufe, if the 
leiT’ee undertake to pay fuch an annual fum by his deed, 
fuch undertaking gives the leflbr a right to it ; and the 
law, in all cafes, gives remedies adequate and corre- 
fpondent to every man’s right. 

§ 25. If a perfon grants a future intereft in lands, 
as a leafe for years to commence in futiiroy he may re- 
ferve a rent immediately : for it will be a good contra<^ 
to oblige the leffee, and to ground an a£tion of debt ; 
and the leffor i^ay likcwife have his remedy by dif- 
trefs for the arrears, when the leffee comes into pof- 
feflion. 

§ 26, With refpe£t to the conveyances, in which a 
rent-fcrvice may be referved, it may be laid ^own as a 
general rule, that a rent-fervice may be referved in 
every conveyance which paffes any eflate to the tenant, 
or enlarges any eflate already in him* For, the rent 
being a return for fomething given, it follows^ that, 
where no eflate paffes by the conveyance, there can be 
no return. Befides, the thing given, was antiently in 
the nature of a pledge for the rent ; and, therefore, 
ought to be fuch as the giver might formerly have re- 
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veiled himfelf in, and now may have recourfe to for a 
diftrefs, if the rent is unpaid. 

§ 27. Lord Coke fays, that a rent may be referved 
upon a releafe that enlarges or creates an eftate, or that 
enures by way of mitter /’ ejlate. But Lord Chief 
Baron Gilbert feems to doubt, whether a rent-fervice 
can be referved on a releafe that enures by way of 
mitter /’ ejiate^ as, where one joint-tenant releafes to 
another ; for the releafe palfes an eftate in fee-fimple ; 
and, the releafee being in from the firft feoffor, there 
can be no tenure of the releafor, and, confequently, 
the rent muff be feck, unlefs there be a power of dif- 
trefs in the deed. 

§ 28. Lord Coke fays, a rent-fervice carmot be 
referved on a releafe, that enures by way of mitter le 
droit, or by extinguiihment j becaufe, in fuch cafe, 
there is no reverfion left in the releafor to create a 
tenure : and, therefore, if a leffee furrenders his eftate, 
referving rent, the refervation is void. But Lord Chief 
Baron Gilbert obferves, that a refervation of rent may 
be good by way of contract, upon a furrender of a 
leafe for years, which will be a fufficient fowidation 
for an aftion of debt. 

5 29. At common law, no rent could be referved 
on a bargain and fale to ufes j but, now, fuch a refer- 
vation would be good. 

§ 30. There may be feveral refervations of various 
rents in the fame conveyance. As, where a leafe was 

made 
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made of three manors, referving for one a rent of 6/., 
for another a rent of 5/., and for the third a rent of 
10/., with a condition of re-entry into the whole for 
non-payment of any part : It was held, that thefe fe- 
veral refervations of rent created feveral tenures, de- 
mifes, reveifions, and rents. 

§ 31. Tenant in tail of the manor of C. leafed the 
fite and demefnes of the manor, and alfo all that 
manor of C. and all lands, to the fame belong- 
ing, for twenty-one years j rendering for the fite 
therewith letten 6 L 6 s. ^d. and rendering for the faid 
manor and premifes therewith letten 9/. xos. Re- 
folved by all th» juftices, that thefe were feveral refer- 
vations. 

§ 32. A leafe was made of three manors, viz. D. E* 
and F., referving for D. 5/., for E. 10/., and for F. 
10/. per ann. ; upon condition that if the faid rents, 
or any of them, or any part, ^c. were behind, the 
lelTor might re-enter into all : and afterwards he fold 
the reverfion of one of the faid three manors to fV. 
W. in fee, and afterwards fold him the other two 
manors : the rent was in arrear for one manor, and 
thereupon the vendee entered into all three. Ad- 
judged that his entry was not lawful : for, though the 
words were joint, yet the refervatiorf'and the rents 
were feveral. 

§ 33. feifed of White Acre, Black Acre, and 
Green Acre, leafes all three to S. for ninety years, 
tendering for Black Acre 3/, 4</., for White Acre los., 
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and for Green Acre nos. quarterly, with claufe of re» 
entry, if any part or parcel of the faid rent fhould be 
behind, ^c. W. R. purchafed the reverfion of Black 
Acre, and brought cjeftment for i od. iox one quarter’s 
rent, and had judgment : for thefe are fcveral referva- 
tions and conditions. And a difference was taken 
between this and Winter’ % cafe, the rent in that being 
originally entire, whereas here it is originally feveral : 
and in that cafe the condition was, that if any part of 
the rent be behind, the leffor fhould re-enter into the 
whole. 

§ 34. But, where there is one referv'ation of rent 
in grofs, at firfl ; though it be afterwards divided and 
fevered into different parts ; yet it will be one entire 
rent. 

Knight’s cafe, § 35* Thus, where the prior of the order of 5f. 

J 54* John of Jerufalem made a leafe of divers houfes in 
Clerkenwell for years, yielding the yearly rent of 
5/. I or. \id. videlicet, for one houfe3/. or. iid., for 
another aor., and for the other houfe feveral rents, 
refidue of the faid rent of 5/. lor. iid.', with condi- 
tion that, if the faid rent of 5/. lor. iid. was behind 
in part dr in all, that then the prior and his fucceffors 
Ihould re-enter. It was refolved, that this was one 
refervation of the rent in grofs at the firfl j and the 
videlicet afterwards did not make a feverance of it as 
the bafe was, but was rather a feveral declaration of 
the feveral values of each parcel j by which it ap- ' 
peared how, and at what rates, the whole rent was 
yeferved. 


S 36. The 
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. § 36. The law will, in fome cafes, make a rent 
feveral : as, if two tenants in common make a leafe 
upon condition, rendering rent, the law will conftrue 
the demife, the condition, and the rent, to be feve- 
ral; becaufe the tenants in common have feveral 
reverfions. 

§ 37. So, if a leafe were made to a bifliop or dean 
in his public capacity, and to a private individual, re- 
ferving rent ; the refervation would be feveral. 

§ 38. With refpeft to a rent-charge, it may be 
created either at common law, by a grant ; or elfe by 
the operation of the ilatute of ufes ; which lalf has 
become the moft ufual manner. As, where lands are 
conveyed to truftees, to the ufe, intent, and purpofe, 
that A. B. may receive thereout an annual rent of 
tool, during his life ; the ftatute of ufes (§ 4.) enafts 
that the perfon to whom fuch rent is limited, ihall be 
deemed to be In polTellion and feifin of the fame rent, 
of and in fuch like ellate as he had in the ufe of the 
faid rent. 

5 39. The only mode of acquiring feifin in deed of 
a rent is, by the aftual receipt of it, or of part of 
it : and formerly it was ufual, where a freehold eftate 
in a rent-charge was granted, to p^y the grantee a 
penny in the name of feifin of the rent. But, in the 
cafe of rent-fervice, the perfon entitled to the rent 
cannot acquire a feifin in law, until the rent becomes 
due, and he receives it, when he will acquire a feifin 
in deed. 


3*7 

Moor R. 20a. 


Id. 


How a Rent- 
charge niay be 
created. 


Vide Tit. lU 
ch. 3. f. 4. 


Of Seilin of 
Rent. 


Tit. 5. c. I,, 
f. 14. 


§ 40. With 
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To whom 
Rents may be 
referred, 
f. 346. 

1 Inft* 143 


§ 40. With rdfpeflt to the perfom, to whom a rent- 
fervice may be referved ; Littleton lays it down as a 
certain rule, that no rent-fervice can be referved upon 
any feoffment, gift, or leafe to any perfon but the 
feoffsr, donor, or leffor, or to their heirs; and in no 
manner to a ftranger. The reafon of this rule is, be- 
caufe the rent is payable as a return for the poffeflion 
of the land, and can therefore be only made to the 
perfon, from whom the land paffes. 


Glib. 6 t. 5 4 ** -A-S there can be no refervation of rent-fervice 

to a ftranger, during the life of the leffor, fo a rent- 
fervice cannot be referved after the death of the leffor 
to any perfon but the reverfioner : for to him the land 
would belong, if it were not demifed. 


2 Roll. Ab. 
447.pl. a. 

2 Stand. 370. 


5 42* If a perfon makes a leafe to commence after 
his death, referving rent to his heirs ; this will be 
deemed a good rent-fervice arifing in the heir, not by 
way of purchafe, but as incident to the reverfion de- 
feending to the heir ; and, therefore, may be releafed 
by the anceftor, during his life, which it could not 
be, if it was a neV purchafe in the heir. 


Ottetv.Fritb, § 43* where a father and his fon and heir 
H«b. 130. apiyent demifed land for years, to begin after the 
death of the father, rendering rent to the fon ; the 
father died ; the leffee entered ; and, the rent being 
behind, the fon diftrained. It was refolved, that this 
refervation of rent was utterly void : for, although 
the fon did prove heir, it bettered not the cafe by the 
event ; but the refervation muft have been to the heir 


or 
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or heirs of the lelTor, by that name ; for that is the 
only word of privity in law requifite in the refervation 
of rents ; for the heir is ecidkm perfona cum antecejfore. 

§ 44. Where a rent is referved generally, without i Inft. 47 «• 
fpecifying to whom it Ihatl be paid, it will go to the 
leflbr, and after his death to the perfon, who would 
have inherited the land :if no fuch leafe had been 
made. If the refervation bn 3 to the leflbr and his heirs. Vide i Inft. 
the effeft will be the fame ; provided the leflbr is feifed *** 
in fee. 

§ 45. A tenant in fpecial tail leafed for years, re> Cotherv. 
ferving a rent t <5 himfelf, his hei?s and alfigns ; and 
the queftion was, to whom it Ihould go, after the 
death of the leflbr, the eftabs having defcended to a 
perfon, who was not heir at law to the leflbr. Lord 
Chief Baron Widdrinpon laid down the following 
points : i. Where no perfon in particular is named to 
receive the rent, it lhall go to ^he heir together with 
the reverfion. But, where the leflbr particularizes the 
perfon, there the law will not carry it farther : for the 
agreement of the parties prevents the conftrufbion of 
law. 2. Where the rej^ervation is fpecial, an 4 to im- 
proper perfons, there the law follows the words. 

3. Where the words are general, the^ will be ex- 
panded according to law. 

It was determined in this cafe, that the rent fhould 
go with the reverfion to the fpecial heir in tail, though 
it was referved to the heirs generally : for the word 
heir ihould be tak^ in that fenfe which would belt 

anfwer 



> ^ 




t In(l« 47 41. 


1 Vent. i6i. 


Saclievetcll 

Fif^gatCt 

Saund. 367 . 
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aniWclr the nature of the contraft j which was, that 
thofe, who would have Succeeded to the eftate, if the 
leafe had not been made, fhould enjoy the rent. 

§ 46. If a rent be referved to the leflbr and his 
affigns, the rent will determine at his death : for the 
referVation is good only during his life. So, if rent 
is referved to him, and his executors, he having the 
freehold, it will determine at his death ; becaufe the 
reverfion, to which the rent is incident, defeends to 
the heir. 

§ 47. If a leafe be made of a term for years, re- 
ferving rent to the,leiror and his heirs, fuch rent will 
determine by the death of' the leflbr : for the heir 
cannot have it, as he could not fucceed to the eflate, 
being only a chattel, and the executor cannot have it, 
there being no words to carry it to him. 

§ 48. V^here a rent was referved to the leflbr, his 
executors, adminiftrators, and afligns, yearly during 
the term ; it was refolved that it ihould go to the heir 
of the leflbr ; for, although there was no mention of 
the heirs in the refervation, yet there were words, 
which evidently declared the intention of the leflbr, 
that the payment of the rent fhould be of equal dura- 
tion with the. leafe ; the leflbr having exprefsly pro- 
vided, that it Ihould be paid during the term; and 
confequently the rent muft be carried over to the heir, 
who came into the inheritance after the death df the 
leflbr, and would have fucceeded in the ppfleflion of 
the eflate, if no leafe had beeit, nijule i and, if the 
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leflbr had af&gned over his reveriion, the afSgnee 
would have the rent as incident to it becaufe the rent 
was to continue during the term, and muft therefore 
follow the reverfion, fmce the leflbr made no parti- 
cular difpofition of it, feparate from the reverfion. 

§ 49. Where no reverfion is left in the leflbr, and 
the rent is referved to his executors, adminiflrators, 
and afllgns, it will go to them and not to the heir. 

§ CO. A tenant for three lives, to him and his 

. . . Lexington, 

heirs, afllgned over his whole eftate, referving to him- r P. Wow, 
felf, his executprs, adminiftrators, and afligns, a rent 
of to/. } with a provifo that upon non-payment the 
aflignor and his heirs might re-enter. And the 
aflignee covenanted to pay the rent to the aflignor, 
his executors and adminiftrators. The queftion was, 
whether this rent Ihould go to the heir or executor of 
the aflignor. It was decreed by the mafter of the 
rolls, that the rent fhould go to the executor ; as it 
was referved to him, and there was no reverfion left 
in the aflignor, to which the rent was incident fo as to 
carry it to the heir. It was alfo held, that the cove- 
nant to pay the rent to the executors and admini- 
ftrators of the aflignor was good and binding, both in 
law and equity : and, though the provifo was that, in 
cafe of non-payment of the rent, the aflignor and his 
heirs might re-enter ; yet the court thought this im- 
material, as in equity the heir muft, in this cafe, be 
looked upon as a truftee for the executor. 


voL. in. 


T 


This 
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irliis caufe came on again before Lord King; who 
was of opinion, that, there being no reverlion, the 
rent might be well refervcd to the executors during 
the three lives ; and decreed accordingly. 


*Inft. *i4«. 5 51. Lord Coke fays, that if tenant for life and 

*■ the perfon in reverfion join in a leafe for life, or gift 

in tail, by deed, referving a rent; this (hall enure to 
the tenant for life only, during his life, and after his 
death to the perfon in reverfion. 


I Rep. 139 $ 52. It is faid in Ciudleig/Zs cafe, that if a feoff- 
ment in fee be made to the ufe of one for life, and 
after to' the ufe of another in tail, with remainder 
over, with power to the leffee for life to make leafes, 
fo that he referred the accuftomed rent, payable to all 
thofe who fhould have the reverfion : If tenant in tail 
made leafes according to this power, the leffees de- 
ViderQf. 3*. rived their intereft out of the firft feoffment; how 
thOT could the refervation of the rent be good, and 
how could the heir or the perfon in remainder come 
at it ? 

§ 53. .This doubt, however, appears to have been 
removed by the following determinations. 


Harcouit 
V. Pole, 
i And/ 173. 


Thomas Lovet levied a fine to the ufe of himfelf for 
life, and after his deceafe to his executors for twelve 
years; remainder to his firft and other fons in tail, 
remainder over, with a power to T. Lovet to make 
leafes not excc:ding 99 years. Thomas Lovet made a 
leafe for 60 years, rendering annually to the |aid 

Thomas 



RetUs. Ck:t % S4* 

T^hmcu Le^f duiiiig the teri^ and after ^ deceafe 
to fach perfon and perfdns to whom the reverfion or 
remainder of the premifes (hould from time to time 
belong, by the faid limitation of the ufes, die fnm 
of 3/. 

It was agreed by the court, that the leafe was good 
enough; and that it was a rent, which was dillrain-* 
able by thofe in remainder, ^ they happened to btl 
immediate to the leafe. 

S 54. William Whitlock, being tenant for life, under Whitlock'* 
a declaration ^of ufes of a fine, with remainder to his ^ 

fon in tail, .remainder over, with a power of leafing, 
demifed the prenufes, referving rent to himfelf, his 
heirs and afiigns, and to fuch other perfon or perfons 
as fhould be entitled to the inheritance of the faid 
premifes after his deceafe. It was obje£)»d, that this 
refervation was void, as rent could only be reierved to 
the leflbr, donor, or feoffor, and their heirs, and not 
to perfons only privies in effate, as remainder-men 
and reverfioners. But it^was refolved, that the refer- 
vation was good, for the reafons, which will be ex- Title 3s# 
plained in a fubfequent title. That, if a*refervation 
had been to the leffor, and to every perfon to whona 
the inheritance or reverfion of. the premiles fhould ap« 
pertain during the term, it would have been good : for 
the law would diftribute it to every one, to whom any 
limitation of the ufe fhould be made. And it was 
a^greed, thai the mofi clear and fure way was, to re- 
ferve the reitt yearly during die tecOy and leave the 

y 2 law 




At what time 
payable* 


lat. 264. 


3 Bulft. 329. 


Harrington 
V. Wife, 

2 Roll. Ab* 
450. 


Idem, 449. 


3 RoH. Ab. 

4S«. 
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law to make the diflributbn, ^thout an expr^s refet*^ 
ration to any perfpn. 

S 55. With refpfefl: to the time, when rents are 
payable, it is either by the particular appointment of 
the parties in the deed, or elfe by appointment of law. 
But the law will never control the exprefs' appointment 
of the parties, when fuch appointment will anfwer 
^heir intention. 

§ 56. Where rent is referved generally it is payable 
at the end of the year. But if rent be referved, ««- 
nuatim durante termino pradido^ the firft payment to 
begin two years after, this will control the words of 
refenration. 

§ 57. If rent is made payable atthe two mod ufual 
feafls, without fpecifying them ; the law will conftrue 
this to mean Michaelmas and Lady Day; becaufe 
thefe afe the days ufually appointed in contracts of 
this nature for fuch payments. 

§ 58. If a leafe be made for years, provided the 
leifee fhall pay 10/. at Michaelmas and Lady Day, by 
even portions, during the term ; although the word 
mmually be omitted, yet the law will conftrue it to 
be fo, becaufe it is made payable during the term. 

§ 59. If a leafe is made on the firft of May, or at 
bny other time, referving rent payable quarterly, this 
fhall be intended quarterly from the date of the leafe, 
and not at the ufual feafts. 

II § 60* If 
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§ 6o. If a leafe is mad|^, referving rent at the two Id. 
ufual fealls, without /aying ‘“by equal portions;’* 
the rent fliall, notwithftanding, be paid by equal 
portions* 

§ 6 1. A leafe was made for twenty years referving cWBcafr, 
rent during the term, payable at Michaelmas and Lady 
Day, or within thirteen weeks after every of the faid 
feafts. It was refolved, that the rent was not’payable 
until the end of the thirteen weeks ; the disjundiye 
being evidently added for the benefit of the leflee, 

§ 62, In a fubfequent cafe, a tenant for life made Gloyer v* 
a leafe for ?i years, rendering rent at Michaelmas 
Lady Day, or within thirteen weeks of any of the 
faid feafts. After Michaelmas, and before the thirteen 
weeks pad, the tenant for life died > and his executors 
brought an aflion of debt for the rent. It was ad- 
judged, that the a£Hon did not lie ; for, the rent 
being to be paid at Michaelmas or thirteen weeks after, 
the leffee.had his eledion to pay it at any of the days ; 
and before the lad day it was not due : and, when the 
leffor died before that day, his executor had no right 
to the rent ; but, after the death of the lefliSr, having 
only an edate for life, the rent was gone. If the 
leflbr had had a fee-fimple in the land, and had died 
before the lad day, the heir would have had the rent, 
as incident to the reverfion. If the rent had* been 
referved at Michaelmas', and if it was behind for 
thirteen weeks, then that it ihould be lawful for the 
|eflbr to re-enter ; if the leflbr furvived M[ichaelmas,^ 
his executor would have had an a^on of debt for the 

Y 3 r^t| 
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rent ; becaufe the rent was ^lax due : and the thirteen 
\vedc$ were hut a di^enladon of the ^try ot the 
leCor until that time. 

§ 63. But where a leafe ends at Michaelmas^ and 
the rent is payable on that day or within ten days 
after, the laft payment is due at Miehaelnuzs, without, 
any regard to the ten days ; the rent being due for 
the laft year, although the year expired before the 
ten days. For, the refervation being annually during 
the term at the laid feafts, or within ten days, it Ihould 
be expounded accojding to the central at the end 
of every ten days during the contract 1 but, the term 
ending at Michaelmas fo as there could not be ten 
days after, the law will reject the ten days after the 
laft feaft, for that cannot be ; and then it was due at 
the feaft according to the contraft of the parties. 

§ 64. Where a leafe was made of tithes from 
February 1661 to Michaelmas j668, referving rent ■at 
Lady Day and Michaelmas y or within twenty days after 
each feaft, during the term j and an a£hon was 
brought for the rent which became due on Michaelmas 
Day 166S, to which the defendant demurred, becaufe 
the laft Michaelmas Day was not within the term. It 
was held by ’Twifdeny that in contrads the intent is 
fufficient; and that Michaelmas Day muft here be 
taken to be incluftve. 

$ 65. Where die perfon entitled to a rent outlives 
the day on which it becomes due, it will go to his 
executor or adminiftrator, as part of his perfonal eftate. 

Bi% 
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But, if the lelTor dies on the day preceding the day of 
payment, the rent will go to the heir, as incideni to the 
reverlion. 

§ 66. Although rent muft be demanded at fun>fet * § ** 7 * 

of the day on which it is payable, if the lelfor intends 
to take advantage of a condition, yet rent is not due 
until the lad: minute of the natural day. And, in the 
cafe of leafes made by tenants in fee, or under a power, 
if the lefTor dies on the day of payment but before 
midnight, the rent will go along with the land to the 
heir or the perfon in remainder or reverfion ; becaufe 
the lefTee has till the lad indant to pay his rent ; , and, 
confequently, the leffor dying before it was completely 
due, his perfonal reprefentatives can make no title 
to it. 

$ 67. But, where a leafe is made by a bare tenant 
for life, which determines at his death, there, if the 
perfon entitled to the rent lives to the beginning of the 
day on which it is payable, it will ved in his executor 
or adminidrator. 

§ 68. A term of 500 years was created for fecuring Southern v. 

• \ r r w 1 BcUaiis. citfd 

an annuity or rent-charge oi 200 /. per annum to Lady 1p.wmi.179b 

Cole for her life. Lady Cole died on J^ichaelmas Day, 

on which day the rent was payable at nine o'clock at 

night. The quedion was, whether the term^^ivas void 

without payment of this quarter's rent j or, whether 

this quarter’s rent remained due to Lady Co/r, fo as to 

entitle her adminidrator thereto. 




Strafford v. 
Weiitwortb, 
Jrec. inClian. 
5-55. 1 P.W. 
180. 
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'Mr. Juftice Tracy was pf opinipn, that this money 
was due, when by law it ought to be paid : and, there- 
fore, fmce Lady Cole lived beyond fun-fet, which was 
the time when the money was demandable, and to be 
paid by tenant upon pain of forfeiting his leafe, he 
thought the money was due to her, and ought to be 
paid to her } and that her adminiftrator was entitled 
to the fame. 

JAr. Peere Williams fays, Mr. Juftice Tracy told him, 
that he advifed with Lord Chief Juftice Holt at his 
chambers ;• and that,, upon, view of the feveraf autho- 
rities relating to this point, his Lordihip was of the 
faipe opinion. 

§ 69. Sir Henry yobn/vn was tenant for life, with 
remainder to Lady Wentworth : Sir Henry yohnfon made 
leafes for years, referving the rent at Lady Day and 
Michaelmas ; and died on Michaelmas Day^ about 
1 2 o’clock at noon. The queftion was, whether thefe 
rents belonged to the executor of Sir Henry Johnfon^ 
or to Lady Wentworth ; or, whether the tenants fhpuld 
-retain them. 

Lord Macclesfield decreed, that, as to thofe leafes 
which determined on the death of Sir Henry yohnfon, 
the rents belonged to his executors ; becaufe, though 
for ihp benefit of the tenants, they had till the laft 
inftant of Michaelmas Day to pay the rents, yet, the 
refervation being on Michaelmas Day, as foon as either 
of thofe days began, they were at their peril to take 


care 
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cai« that they vrtrt psud accordingly. But, as to the 
leafi^ made by virtue of a power, they ftill had. ezift- 
ence : and, therefore, the tenants had till the laft in- 
ftant of thofe days to pay the rents ; and then, when 
the leflbr died before, the rent goes along with the 
reverfion to the perfon who is entitled to it. 

§ 70. Sir James Oxenden, before marriage, fettled 
an eftate upon his Lady, the plaintiff, for her life, with 
a power to himfelf to make leafes. Sir James Oxenden 
iiiade leafes purfuant to this power, referving die rent 
at Lady Day and Michaelmas^ and died upon MicbaeL 
rnas Day between 3 and 4 o’clock in the afternoon, and 
before fun-fet. One of the leffees paid his rent to 
Sir James Oxenden in the morning of the faid MichaeU 
mas Dayt but the other tenants had not paid the rent. 
The quefliop was, whether the rents, which were not 
paid, belonged to the executors of Sir James^ or to the 
jointrefs. 

It was decreed by the Mailer of the Rolls, that, the 
leffor dying before fun-fet, and there being no remedy 
for the leffor to recover this rent during his life, it 
fbould go to the jointrefs : and that the executors of 
Sir James Oxenden Ihould alfo pay the rent, which he 
received on the day of his dcath,^o the jointrefs ; 
though, as to this laft point, there is a quere by the 
reporter. 

S 71. Wber^ a rent-fervice was in arrear, the com- 
mon law gayc the perfoq in reverfion a right to enter 

on 



Ld. RoeWng- 
ham V. Pen- ^ 
rice* X W. 
178* 


Of Diarcft 
for Kent. 





52 Hen. 8. 
J?. 

S Ann c. 14. 
4 Geo. 2 .c. 28 . 


Conditton of 
Re-entry, 
Lit. fv327* 


2 Inft. 203 


X Ifift. aoj a. 
•.3. 


f^U XXVril. Rms, Cb. i. $ 71— 75« 

oa the landby and to fdze the cattle and other perfonal 
chattdls found there, auid.feU them fm: the payment of 
the rent, which is called a dijlrefs. 

. § 7*. By fevend modem ftatutes, this remedy is 
extended to the proprietors of rent>charges, and to what 
were formerly called rents feck^ and to their executors 
or adminiftrators, even after the determination of the 
leafes, upon which rents are referred. 

S 73. It was formerly ufual, where a feoffment was 
made refo’ving rent, to infert a condition in the deed, 
that, if the rent was behind, it Ihould, be lawful for 
the fooffor or his heirs to re-enter and hold the 
lands, until he was fatisfied for the rent in arrear. 
This was held not to be a condition, abfolutely to de- 
feat the eftate ; but the feoffor, on his entry, fhould 
only hold the land as a pledge, until he was paid the 
rent } and the profits fliould not go in difeharge or on 
account of the rent, but ihould be applied to his own 
ufo. 


§ 74. But Lord Coke obferves, that, if the words of 
the condition were, that the feoffor fhould re-enter and 
take the profits, until thereof he was fatisfied, there 
the profits fhould be accounted as parcel of the fatJf- 
foftion. 

S 75. The difllnftion, when the profits taken by 
the lelTor after entry are, and when they are not to be 
m fatisfiiftion of the rent, is not admitted in equity. 

For, 
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For, the Court of Chancery wilt sdwayt nu^ the 
teflbr account to the kflee for &e pitots Hie eftlftc, 
during the time of his bdng in pc^dfion; and will 
decree him, after he has fatisfied the rent in arrear, 
and the cofts attending his entry and detention of the 
lands, to give up the pofieffion to the leflee, and to 
pay him the furplus profits of the eftate. 

§ 75. In grants of rent-charges, a claufe of entry «tr CUufe of 

the lands, out of which the rent-charge ilTues, is ufually 

infcrted ; in confequence of which, an intereft vefts in Cowley, 

, . . , . . * * 70 -' 

the grantee, whenever the rent-charge is in arrear, T.Raya>.i|y. 

'which he may reduce into pofieffion by an ejeftment } 

but the pofieffion, thus acquired, is only till the grantee 

of the rent-charge is fatisfied his arrears out of the 

rents and profits of the land. 

5 77* ^ diftrefs, no demand of rent is Gilb. 73 : 

neceffary ; but, where the remedy for the recovery of 
rent is by way of entry, there muft be an a^ual de« 
mand made previous to the entry, otherwife it Is tor* 
tious ; becaufe a condition or power of entry is in de- 
rogation of the grant: and, the ellate at law being 
once defeated, it is not to be reftored by'any iuble- 
quent payment. It is therefore prefumed, that the 
tenant is refiding on the premifes in «rder to pay the 
rent, for the prefervation of the eftate; unlels die con- 
trary appears, by the feofibr*8 being there to demand 
it. Therefore, unlefs there be a demand made, ahd 
the tenant thereby, contrary to the prrfumpdon, ap- 
pears not to bqon the lafld, ready to pay the rent, the 

law 



Title XXVni. Henit, Cb, i. $ 77, 7U. 

law vill nc^ ^*ve the kflbr the ben^t of re-entry, to 
defeat the tenant’s eltate, without a wilful de&ult in 
him } which cannot appear, unlefs a demand is adually 
made on the land. 


Right of 
Eftiry by 
Way of Ufc. 


Tit. X4- 
Glib. Keut> 
* 37 - 

Havcrgill V. 
Hare> 

Cra.Jac.5x0. 


Vide Tit. II. 
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5 78. In limitations of rent-charges, a power of 
entry is ufually given by the operation of the ftatute 
tsi ufes : as, if lands are conveyed to A. and his heirs, 
to the ufe, intent, and purpofe, that B. may receive 
out of the lands fo conveyed a certain annual fum or 
yearly rent-charge : and to this further ufe, intent, and 
purpofe, that if fuch rent-charge be in arrear for a cer- 
tain time, it fhall be lawful for B. and his afligns, to 
enter upon and hold the land, and receive the profits 
thereof, until the arrears of the rent-charge are fatif- 
fied : here, as foon as the rent is in arrear, an ufe de- 
rived out of the feifin of the truftee or releafee to ufes 
fprings up, and veils in the perfon to whom the power 
of entry is given. This ufe is immediately transferred 
into polfelfion, by the operation of the ftatute 27 Ken. 8. 
He has,' confequently, a right to take and keep that 
poflcllion, until the purpofe for which it is executed 
is fatisfied, and then the ufe determines. By virtue 
of this eltete, he may make a leafe for years to try his 
title in ejectment, either to obtain pofleftlon of the lands 
if it be withheld from him, or to reftore it, if it be 
difturbed or devefted : and, if he afiigns over the rent- 
charg6, this right of entry and perception of the rents 
and profits of the lands, charged with the payment of 
it, will pafs the alfignee. 


% 79 r By 
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4 70. By the flatute 4 Gm. 3. c. i8. f. 2^ k is Eeament, 
enaded, that every landlord^ who by his leafe hath & Kep. 28711. 
right of re-entry in cafe of non-payment of rent, when 
half a year’s rent is due, and no fufiicient diftrefs is to 
be had, may ferve a declaration in ejeflment on his 
tenant, and affix the fame on fome notorious part of 
the premifes, which ihall be valid without any formal 
re-entry or previous demand of rent : and a recovery 1 Burr. 626. 
in fuch ejeflrment fhall be final and conclulive, both in \ *'§ **’* 

law and equity, unlefs the rent and all coils be paid 
or tendered within fix calendar months after. 

By the fourth fe^ion of this ftatute, it is provided, 1 Inft, 202 «. 
that, If the tenant, at any time before the trial in ejed- 
ment, pays or tenders to the lelTor or landlord the 
whole rent in arrear with the coils, or pays fuch arrears 
and coils into the court, the proceedings in eje£tment 
ihall ceafe and be difcontinued. 

§ 80. As It is a maxim of equity, that a right ihall Courts of 
^ot be without a remedy, the Court of Chancery will, Trea^ of Eq. 
in fome cafes, give its affiilance, to perfons entitled to i. c.3. f.3. 
a rent. But equity will not grant a remedy for rent, 
where there is one at law, nor change the nature of 
the rent, fo as to make the pcrfon liable, unlefs there 
is fraud in preventing the diftrefs. 

§ 81. Where, by great length of time, it is become 
impoffible to know out of what particular lands antient 6*Bro. Pari, 
quit-rents are ilTuable, the Court of Chancery has exer- 
cifed a jurifdi^ion ; and has conilantly, on proof of 

payment 
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titm £» all aman of fuch rei^s^ aod jmyment thereof 

for the future. 


AAi«»ef 

Babtind 

Covcmnt. 


5 8s. There are alfo many cafes, in which an afUon 
of debt may be brought for rent : and, in all modem 
leaies, wherem rent it referved, a covenant is inferted, 
on the part of the ledee, to pay the rent, on which an 
a&ioa of cofcnant may be brought. 
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Sedion i. 

inr 7 ITH refpea to the feveral incidents to rents, the 
^ " firft is, that a perfon may have an eftate in fee 
limple in a rent-fervice, and alfo in a rent-charge. 

§ 2. A rent being an incorporeal hereditament iflii* 
ing out of land, is comprehended within the ftatute 
De Donis Conditienalihus, and may therefore be in- 
tailed. 

S 3. There is, however, a very material diftin^Hon 
between a rent limited to a perfon and the heirs pf his 
body, and an eftate in land limited in the fame 
manner : for the tenant in tail of the land may, by a 
common recovery, bar the, intail, and acquire an 
eftatein fee-iimple therein ; whereas the tenant in tail 

of 
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of a rent charge can only acquire a bafe fee by a reco- 
very, which will determine on failure of ilTue of hia 
body. This dodrine arifes from the principle, that, 
a rent-charge being againft common right, the law 
will not allow the grantee, by any ad of his, to give 
it a longer duration or exiftence than that, which was 
given to it by its original creation. 

§ 4. But, where a rent-charge was granted to A. 
and the heirs of his body, remainder to B. and his 
heirs ; it was held that a recovery by A. would con- 
vert his ellate tail into a fee fimple ; becaufe the donor 
or grantor of the rent-charge had created a fee there- 
in, and therefore the duration of the rent-charge was 
not enlarged. 

§ 5. A rent-charge may de limited to a perfon for 
his own life or that of any other perfon, or for any 
number of lives : in which cafe the grantee > will be 
tenant for life or pur autre me of fuch rent. A rent- 
charge may alfo be limited to a perfon for any number 
of years. 

S 5 . By the common law, there could be no gene- 
ral occupant of a rent : for, where a rent was granted 
to A. during the life of B, and A, died, living B,^ 
the rent determined. For, the grant being originally 
made* to only, when he died, no one could claim 
it as occupant ; becaufe there could be no entry upon 
it : nor could any one claim it under the deed, be- 
caufe no one was party to it but the grailtee. It fol>< 

lowed, 
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Ibwed, therefore, that, as no one could take it under 
the grant, it ceafed and determined. 

§ 7. There might, however, have been a fpecial Vaugli. aoi, 
occupant of a -rent ; as, if a rent was granted to vf* * 
and his heirs during the life of B., and ji. died, 
living B. and leaving an heir, fuch heir would have 
been a fpecial occupant of the rent* 


§ 8. If a man had granted a rent to A. his exe^ Buller r* 
cutors, adminiftrators, and afligns, during the life of ^RouI^aIj, 
B. it is faid to have been agreed by the courts that the *5** 
executor of the grantee fhould not be a fpecial occu-i 
pant ; becaufe it was a freehold, which could not de- 
icend to the executor. Mr. Cox, in his valuable notes 3 P. Wmg. 
to Feere Williams, has obfcrved, that there feems to 
have been no found reafon for this diftinftion : and 


this obfervation mull be allowed to be perfedlly juftj 

when it is obferved that, where lands were demifed Tit. 3.1.93* 

to J. S. his executors, adminiftrators, and afligns j 

during the life of B. the executors were held to be 

fpecial occupants. An4, if freehold lands are allowed 

to veil in executors, as fpecial occupants j there can 

be no reafon why a freehold rent Ihould not veil in 

them alfo. 


S 9. In confequence of the ftatute of frauds, an Til. 3. f. 94* 
eftate autre vie in a rent is now devifeable ;* and, 

^ not devifed, is aflets in the hands of the heir, if he 
takes it as fpecial occupant j and) where there is no 
fecial occupant, it lhall Veil in the executors or ad» 
miniftrators of thofC) who had it, and lhall be alTets in 

Voi.;^ in. didr 
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their hands, and, if not devifed, be confidered ^ 
perfonal eftate. 

§ 1 0. It is faid by Mr. Cox to have been laid down 
by Lord Keeper Har court, that if, fince the ftatute of 
frauds, a rent be granted to A. for the life of B. and, 
Ai die, living B., A.*s executors or adminiftratora 
Ihall have it during the life of B. For the ftatute 
is not only made, to prevent the inconvenience of 
fcrambling for eftates, and getting the firft poffeflion, 
after the death of the grantee ; but likewife for pre- 
ferving and continuing the eftate, during the life of 
the cfyiui que vie ; that though, by his dying without 
having made any fuch difpofition, in nicety of law, 
this eftate would have determined ; yet by the ftatute 
that intereft, which paffed from the grantor, ought to 
be preferved, and fliould go to the executors or admi- 
niftrators of the grantee, during the life of the cejlui 
que vie . and the ftatute, in this cafe, did not enlarge, 
but only preferve, the eftate of the grantee. 

§ I I. A perfon may be tenant by curtefy of a rent, 
as well as of land : and a felfin in law will be fuffi- 
cient for this purpofe ; becaufe, in many cafes, it may 
be impoffible for the hufband to acquire any other 
feifm. 

§ la. A rent-charge was granted to a woman and 
her heirs, payable at two feafts in the year ; the firft 
payment to be made at fuch of the faid feaft days, as 
Ihould happen after the death of J. S. The woman 
married, had idue, and died j and the queftion was,; 

whether 
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whether the hufband fliould be tenant by the. curtefy 
of this rent. No judgment appears to have been 
given; but Glynns Chief Juftice, thought the hufband 
was entitled to eurtefy ; for, although the rent was to 
commence in future, yet it was grantable over pre- 
fently, which proved it to be in ejfe ; fo that the wife 
might be faid habere hereditatem, and the feifin was 
not material, it being the cafe of a rent. 

§ 13. It is faid by Lord Coke, that, if a woman iTnft. 30 a. 
make a gift in tail, and referve a rent to her and her ch. I til 
heirs, and the donor taketh hufband and hath ifTue, 
and the donee dieth without ifTue,- the wife dieth, the 
hufband fhall not be tenant by the curtefy of the 
rent : for that the rent newly referved is by the afl: of 
God determined, and no ftate thereof remaineth. 

But, if a man be feifed in fee of a rent, and maketh 
a gift in tail general to a woman ; flie taketh hufband, 
and hath ifTue ; the ifTue dieth ; the wife dieth ; with- 
out ifTue ; he fhall be tenant by the curtefy of the rent, 
becaufe the rent remaineth. 

Mr. Hargrave has added to this pafTage the follow- 
ing note from Lord Hale’s manufcripts. — “ So, if it was 
“ a rent de novo granted in tail, and the wife dies 
“ without ifTue, the hufband {hall be tenant by the 
“ curtefy.” 

§ 14. A rent fervice is fubje£l to dowet; To that if Dower, 
a hufband- make a leafe for years; dther- bdPore or 
after the coverture, referving a rent, and dies ; his 
widow- will be endowed of a third ^rt of the reveri 

Z a fion. 
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fion, together with a third part of the rent. So, if the 
hulband make a gift in tail, referring rent ; as fuch 
rent is payable out of an eftate of inheritance, the 
wife will be endowed of a third part of it, as long as 
it continues. But, if a hufband, before marriage, 
makes a leafe for life, referving rent to him and his 
heirs, and dies ; his widow will not be endowed of 
this rent, becaufe her hulband had not an eftate of 
inheritance therein. 

§ 1 5. A rent-charge in fee or In tail is alfo fubjeft 
to dower ; but an annuity, which is only a perlbnal 
inheritance, is not fubjeft to dower. And, if a rent- 
charge be granted to a man and his heirs, who dies, 
and his widow brings a writ of dower againft the heir; 
who anfwers that he claims the fame as an annuity-, 
and not as a rent-charge, yet the widow fhall recover 
dower out of it: for the heir cannot determine his 
elefHon by claim, but by fuing a writ of annuity. 

§ 1 5 . If the heir had brought a writ of annuity, 
and had obtained judgment, before the wife’s claim 
of dower, fhe could not tecover ; becaufe it was then 
become an annuity. 

§ 17. Where a rent de novo is granted to a man 
and the heirs of his body, and the grantee dies with- 
out ijlTue, his widow will not be endowed of it : for, 
the rent being determined by the death of the hulband 
without iffue, the widow cannot be endowed of thati. 
which is not in being ; though it is otherwife, where 
the tenant in tail of land marries and dies without 

ilTue, 



37 f/^ XXVin. Rents. Ch.n,%ij — 21. 

ififue, whereby the eftate tail is deteimined : for, in 
that cafe, the wife lhall be endowed notwithftanding, 
becaufe the land is in being, though the eftate tail is 
determined ; and the dower is in fome refpefls a con- 
tinuance of the eftate. 

§ iS. It is, however, faii by Lord Talbot in the 
fame cafe, that, if a rent in effe be granted to A. in 
tail, remainder to B. in fee, and A. marries and dies 
without iftue, his wife lhall be endowed ; or, if a rent 
de novo be granted to A. in tml, remainder to B. in 
fee, and A. marries and dies without ilTue, his wife 
lhall be endowed : for the eftate tail in the rent lhall 
be allowed tp continue as againft the remainder-man. 

S 19. A woman will not, however, be entitled to 
dower of a rent ; unlefs her hufband had the legal 
eftate In fuch rent. 

§ 20. Rents are exprefsly mentioned in the ftatute 
27 Hen. 8. c. 10. of ufes, and may therefore be con- 
veyed to ^ ufe, which vdl be executed by the ftatute. 

§ 21. The ftatute alfo provides for xht •creation of 
renfl de novo ; by which it is enacted, that where any 
perfon or perfons Hand feifed -of an^^ lands to the ufe 
and intent that fome other perfon fliall receive a rent 
put of the fame lands, in every fuch cafe the perfon, 
having fuch ufe and intereft to have the fame rent, 
lhall be adjudged and deemed to be in pofleffion and 
feifin of the fame rent of and in fuch like eftate as he 
had in the ufe of the faid rent. 

Z3 
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§ 22. Lord Bacon, in his reading on this ftatute, 
obferves that in confequence of the words, “ whereas 
“ divers perfons arc feifed,” a doubt arofe whether 
the ftatute was not confined to rents in ufe at the 
time; but that this was explained in the following 
words, “ were or Ihould be feifed.’* 

$ 23. The ftatute of ufes not only transfers a rent, 
but alfo all remedies and rights given for the recovery 
thereof, as being incident thereto ; but does not 
transfer collateral rights. 

Cookv.Heile, § 24. Thomas Cooi granted a rent-charge of 200/. 

2 Mod. 138. annum to truftees, in truft for Mary Cook ; to hold 
to them, their heirs, executors, adminiftrators, and 
afligii^, in truft for the faid Mary for life ; with a 
claufe of diftrefs, and a covenant to pay the rent* 
charge to the truftees for the ufe of the wife. 

The court were of opinion, that this rent-charge 
was executed by the ftatute of ufes, by the exprefs 
words thereof, which execute fuch rents granted for 
life, upon truft ; and transfers all rights and remedies 
incident tKereunto, together with the pofleflion, to the 
crjiui que ufe : fo that though the power of diftrain- 
ing was limited 'to truftees by the deed, yet by the 
ftatute, which transferred that power to Mary Cook, 
(he mfght diftrain alfo ; but the covenant, being coL 
lateral, could not be transferred. 

§ 25. The operation of the ftatute of ufes is the 
famejn the cafe of rents, as in that of lands : for it 

only 
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only transfers the legal eftate in the rent to the firft 
cejiui que ufe. And, therefore, a conveyance to A. 
and his heirs, to the ufe and intent that B. and his 
heirs may receive a rent out of the eftate, gives B. the 
legal fee of the rent ; fo that, if it is afterwards de- 
clared that B. and his heirs are to ftand feifed of the 
rent to ufes, the intended cejiuis que ufe take only truft 
or equitable eftates. 

§ 26. Lady Hanby conveyed divers lands, to the 
ufe and intent that certain truftees, in the deed 
named, fliould receive and enjoy a rent-charge of 30/. 
■per annum to (them and their heirs ; and then the faid 
rent was to be to the ufe of Porter Chaplin in tail 
male, remainder over. Porter Chaplin died, leaving 
iffue Sir John Chaplin ; who married the plaintiff, and 
died without iffue. 

One of the queftions was, whether Lady Chaplin 
was dowable of this rent. 

Lord Chancellor Talbot was of opinion, that Sir 
John Chaplin^ having only a truft eftate in this rent, 
his widow was not dowable of it. 

§ 27. A rent may be granted in aiemainder, after a 
limitation of it to a perfon for life; and, if a rent 
were granted to A. for the life of B. remainder over, 

, though A. ihould die in the life-time of B. fo that the 
particular eftate determined in intereft as to the per- 
ception of the profits ; yet, inafmuch as the terre- 
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tenant during this time held the land difeharged, it 
was fufEcient to fupport the renuunder. 

§ 28. Mr* Fearne doubts, whether this holding of 
the land difeharged would have fupported a contin,- 
gent remainder; but fays, that at this day there can 
be no rporn for a queftion of that nature ; for, fmee 
the ftatutes 29 Cha. 2. c. 3. and 14 Gw. 3. c, 2c., the 
rent is holden to continue in the reprefentatives of 
the grantee, dying in the life-titne of the cejlui que 
vift 


§ 29. A grant of a rent to and Uie heirs of his 
body, remainder to B. and his heirs, has been held 
good. For, though it was objefted, that there could 
be no remainder of that whereof there was no rever- 
fion ; yet it was held by Lord Holty that there may be 
a remainder of a rent de novo : for the intent of the 
party gives it firft a being for the whole, and then the 
leffer eftates are carved out of it. 

§ 30. A rent de novo may be granted, fo as to com- 
mence in future : for this is not like the cafe of lands, 
where the livery muft carry the freehold immediately; 
and where the abeyance, for want of diftinguilhing 
in whom the freehold is, may be of prejudice to the 
rights of others. But the grant of a rent de novo is 
not attended with the like inconvenience : for no man 
can have a precedent right to a thing, which is created 
by th<; gtwt itfelff 


§31. Arc^t 
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§•31. A rent in ejfey or already created, cannot 
however be granted to commence in futuro, becaufe 
to fuch a rent there may be a precedent title ; and, 
therefore, fuch a grant is not good : for fuch free- 
holds, by being thus fplit and fevered, do hide the 
perfon in whom the right is ; and, therefore, the 
party, that has right, will not be able to difcera 
againft whom to bring his prcecipe for the recovery 
of it. 

§ 32. A rent de novo may be limited, fo as to ceafe 
for a time, and afterwards to revive. 

Thus, where a rent de novo was granted, to a man 
and his heirs, with a provifo that, if the grantee died, 
his heir being 'vvithin age, then the rent fliould ceafe 
during his minority ; and the grantee died leaviiig his 
heir within age, the wife of the grantee brought a 
writ of dower againil the terre-tenant. And it was 
held in parliament, that the demandant ihould have 
execution again!! the heir, >vhen he came of full 
age. 

S 53. Where a perfon is once feifed or poffeffed of 
a rent he cannot afterwards be difleifed or difpofleffed 
thereof ; becaufe a rent, being- merejy a contingent 
right, collateral to, tfjiough iflTuing out of, lands j it 
cannot be devefted, For, although a perfon, *who 
has a rent, be not in the adual receipt and enjoyment 
of it, yet by non-ufer only he does not ceafe to have 
a vefted pftate or intereft therein, fo that he ftiU con- 
liod^ tp in podeflion : for, a rent being a mere 

/ creature 
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creature of the law, it is always confidered to be in 
the poffellion of him, whom the law adjudges to have 
a right to fuch podefiion. 

§ 34. It Ihould, however, be obferved, that a rent 
may be devefted by a dilTeifm: and the different 
modes, by which a man might be diffeifed of a rent, 
are dated by Littleton ; becaufe, when he wrote, an 
affife was in moft cafes the only remedy for the reco- 
very of a rent ; and it only lay, where the party was 
diffeifed. But diffeifins of incorporeal hereditaments 
are only at the eleftion and choice of the party in- 
jured ; who, for the fake of more ’.eafily trying the 
right, is pleafed to fuppofe himfclf diffeifed : for, as 
there can be no adual difpoffeffion, he cannot be 
compulfively diffeifed of any incorporeal heredita- 
ment. 

§ 35. The doftrine, that a rent cannot be devefted, 
extends even to the cafe, where rent is paid to a 
perfon, who has no title to it ; for it is faid by Lord 
Chief Baron Gilbert, that if A. is feifed of a rent- 
charge, and the tenant of the land pays it to another, 
this doeis not deveft A. of his right; becaufe the 
wrongful payment of A *5 tenant cannot alter his 
right : it is therefore a payment in his own wrong, 
and it ftill remains in arrear to A. This feems the 
ftrongeft cafe that can be put upon the fubjeO:. 

§ 36. Lord Coke fays, that a particular eftate of 
any thing, that lies in grant, cannot be forfeited by 

any 
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any grant in fee, by deed : as, if tenant for life or 
years of a rent, grants the fame by deed, this is no 
forfeiture of his eftate j for nothing palTes thereby, 
but that, which lawfully may pafs. 

§ 37. But a particular eftate in a rent, or in any 
other incorporeal hereditament, may be forfeited by 
matter of record ; of which an account will be given 
in a fubfequent title. 


Tit. 35, 


TITLE 



( 348 ) 


Dlfcharge of 
Keat-fervice. 


Z Roll. Ab. 
489. 

Cilb. 145. 


TITLE XXVIII. 
RENTS. 


CHAP. III. 


Of the mjcharge and Apportionment of Rents. 


5 I . Dif charge of RenUSerniice^ 
13. Dtfcharge of Rent- Charge. 
Zl* Apportionment of a RcnU 
Charge. 


§27. Apportionment of Rent Ser^ 
vice. 

41. Statute II Geo. 2 . for ap» 
portioning of Rent. 


Seftion i. 

A RENT-SERVICE being fomething given by way 
of retribution to the leifor, for the ufe and oc- 
cupadon of the land demifed ; the lelTor’s title to the 
rent is founded upon the principle, that the land de- 
mifed is enjoyed by the tenant. But if the tenant be 
by any means deprived of the land demifed, his obli- 
gation to pay the rent ceafcs ; as it would be unjuft, 
that he Ihould be obliged to make a return for that 
which he does not enjoy. 

§ 2. Fronie.this principle it follows, that if the 
tenant be evifted from the lands demifed to him, he 
will thereby be difeharged from payment of the rent ; 
but, in cafes of this kind, the tenant is liable to the 
payment of the rent, which became due before the 
evidion ; becaufe the obligation continues as long as 
the conlideration. 


S3- If 
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§3. If the tenant be evided by a title paramount, idem, 
before the day appointed for the payment of the rent, 
fuchevifkion will difcharge the tenant from payment 
of any part of the rent. 

§ 4. As the tenant is difcharged from the payment 
of the rent, when the land is evi£ked by a title para- Gilb. 149. 
mount ; fo, by a parity of reafon, he lhall be dif- 
charged from it, when the lord pur chafes the tenancy: 
for, in fuch cafe, the lord cannot have both the land 
and the rent ; nor fhall the tenant be under any obli- 
gation to pay rent, when the land, which was the 
confideration is refumed by the lord into his own 
hands. And this refumption, or purchafe of the 
tenancy by the lord, makes what the law books call 
an extinguiihmcnt of the rent. 

§ 5. If the conveyance of the land be not abfolute, Gilb. i jo. 
but upon condition j or, if it were only of a parti- 
cular eftate of fliorter duration, than the eftate which 
the lord had in the rent-fervice ; in thefe cafes, though 
there be an union of the tenancy and of the rent in 
the fame hand, yet as that union is only temporary j 
(for upon the performance of the condition, pr deter- 
minadon of the particular eftate, the. tenant will be 
reftored to the enjoyment of the land by virtue of the 
.donation ; and confequently the oblig^on to pay the 
rent will revive ;) therefore the rent is in fuclj cafe 
only fufpended, not extinguiihed. 

5 ti. Where a perlbn who has a rent-lervice, pur- Gilb. 152. 
chafes part of the land out of which the rent ilTues, 

the 
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the whole of the rent-fcrvice is not thereby difchargfed, 
but only a part, proportioned to the -quantity of land 
Lit. f. 232 . purchafed ; becaufe, in the cafe of a rent-fervice, the 
tenant is under the obligation of fealty to perform td 
his lord the fervices, due for the land which he holds 
of him : and this obligation continues, while any part 
of the land is held by the tenant ; for, otherwife the 
remaining part of the lands would be held of nobody, 
and freed from all feudal fervices ; which would for- 
merly have been a detriment to the public. And, as 
the tenure between the lord and tenant continued 
for fo much of the land as remained unjxirchafed, 
the tenant was by his oath of fealty obliged to perfomt 
the fervices ; but, as the lord had refumed part of the 
land, the fervices were diminiihed in proportion to the 
quantity of land refumed. 

§ 7. Where the law creates a duty or charge, and 
the party is difabled to perform it without any default 
in him, and has no remedy over, there the law will 
excufe. This is the principle, upon which the tenant 
has been held in the preceding cafes to be difcharged 
from the payment of rent. But when the party by 
his own contract creates a charge or duty on himfelf. 
Dyer, 33 a. is bound to make it good, notwithflanding any ac- 
cident by inevitable neceffity ; becaufe he might have 
provided agalnft it by his contraft. 

ParadiTe § 8. In confequence of this doctrine, it .was re- 

folved that a leffee for years was bound to pay his 
rent, though an army had entered upon the lands, 
and kept- Mm out, fo that he could not enjoy. th«n f 

for 
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for the rent was a duty created t>y the refervarion ; 
and, had there . been a covenant to pay it, there had 
been no queftion but the leffee muft have made it 
good, notwithftanding the interruption by enemies ; 
for the law would not proteft him beyond his own 
agreement; and, the refervation being a covenant 
in law, it was the fame as if there had been an 
adual covenant. 

Another reafon was added ; that, as the lelTee was 
to have the advantage of cafual profits, fo he ntufl: 
run the hazard of cafual Ioffes, and not lay the bur> 
then of them upon his lelTor. 

§ 9. It has been refolved that, if the leflee of a Monk v. 
houfe covenants to pay the rent during the term, he ^^d^Rayai. 
is compellable to pay it though the houfe^ is burnt H 77 * 
down, and the landlord is bound to rebuild it. And 
this doftrine has been fully confirmed in a modern 
cafe. 

§ 10. In a leafe of a houfe and warehoufe at Wap- Belfourv. 
ping, the leffee covenanted to pay the rent and keep '^T^rmR. 
the premifies in repair, cafualties by fire oply and 
always excepted. The houfe was burnt down by 
accident, and the leffor brought an action of covenant 
for the rent. The leffee pleaded that the houfe was 
burnt down by accident. Upon demurrer the court 
was of opinion that the point had been determined in 
the cafes of Paradife v. Jane^ and Monk v. Cooper. Ante. 

And Mr. Juftice Buller read a note of the cafe a£ 

Pindar v. Rutter, at the fittings at Wejimirifter after 

Micb. 
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Mich. 1767. That was an ejeftnient by the tenant 
againft his landlord, to recover the poffelHon of fome 
hpufes which had been burnt dovm during the term, 
and had been rebuilt by the landlord. In the leafe 
there was an exprefs covenant on the part of the 
tenant to pay rent, but he had paid none fubfequent 
to the fire. Lord Mansjieldf before whom the caufe 
was tried, faid, the confequence of the houfe being 
burnt down was, that the landlord Was not obliged 
to re-build, but the tenant was obliged to pay the rent 
during the whole term. The premiffes confifted of 
houfes only, and the fire had made them quite ufelefs. 
In March 1793 the premiffes were worth nothing; 
but the landlord if he had infilled on the rigor of the 
law, might have obliged the plaintiff to pay rent for 
nothing during the remainder of the term ; and then 
the plaintiff' would have been glad to have- delivered 
up the premiffes. Therefore he left it to the jury to 
Confider whether it was not to be prefumed that the 
tenant had abandoned the leafe at the time of the fire; 
and accordingly the defendant had a verdi£l. 

f 

5 II. This doflrine does not appear to have been 
fupported by the Court of Chancery, for in a cafe of 
this kind which arofe in 1764, but which went off 
upon another ground. Lord Northington faid,— “ The 
jullice of the cafe is fo clear that a man Ihould not 
** pay rent for what he cannot enjoy, and that occa-^ 
** fioned by an atddent which he did not undertsdee 
** to Hand to, that I am much furprifed it Ihould be 
iodeed upon as fo clear a thing that diere fliould be 
** no defence to fuch an a£lion at law ; and that fuch 

a cafe 
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it a **gfe SIS this. ftoBld not be conildered as much an 

eviction, gis i/ it had (>eon an evidtion by title : for 
“ th^ deftrudipn of the houfe is the dedrufUon of 
** the thing. Though this covenant does not extend 
** to oblige the defendant to re-build, yet when an 
“ aftion is brought for rent* after the houfe is burned 
“ down, there is a good ground of equity for an in- 
** jundhon, till the houfe is re-built.” 

§ 1 2. In a fubfequent cafe of this nature Lord S eelev. 

Chancellor Apjley is reported to have decided, that ated'/Vem 

though the landlord was not bound to re->build, yet 5.'P- 

® ^ Treat, of Eq. 

the tenant was neither obhged to re-build, nor to pay B. i.c.5. f.8. 

rent, till the premifes were re-built. 

§13. With refpeft to the difcharge of a tent- Difdidrfjeof 
chaige, it is laid down by Littleton^ § 222. that, if a 
man hath a rent-charge to him and his heirs, ifluing 
out of certain land, if he purchafe any parcel of this 
to him and to his heirs, all the rent-charge is extindL 

§14. Lord Cofefays, the reafon of this extinguilh- i Inft. 147 
ment is, becaufe the rent is entire and againfl common 
right, and iflliing out of every part of the l^d ; and 
therefore, by purchafe of part, it is extindt in the 
whole. 

$15* Lord Chief Baron Gilbert obferves, that the Rents, 152. 
reafon of the difference between this cafe, and that of 
the purchafe of part of the lands, out of which a 
rent-fervice iffues, is, becaufe, in the cafe of a rent- 
charge, there is no connexion qf tenure between the 

Voi.. in. A a grantor 
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grantor and grantee, as there is in; t^ caffe of a rent* 
fervice. And, a$ grants of rait*charge« were of po 
benefit to the public, and afforded rip', additional 
ffeength or protection to the kingdom, the law carried 
them into execution only fo far as they copId“lake 
effect according to their original inteiftion; and, 
therefore, where the grantee by his own aCl prevented 
the operation of the grant, according to its original 
intention, the whole grant determined. 

Idem. § 1 6 . Lord Coke alfo fays, that, if the grantee of a 

rent-charge purchafes parcel pf- the dwd, and the 
grantor by his deed, reciting the fajd pprehM^ pf 
granteth that be may-diftrain for the fame rent in the 
refidue of the land, this amounteth to a new grant. 

jRoll. Ab. S *7* If aperfon have a rentneharge, iffuing out 
of twenty acres of land, and he releafes all bis right 
in one acre, this will extinguilh the whole rent- 
charge. 

§ 1 8 , It. frequently happens, in. practice, that aper- 
fon entitled to a tent-charge is difpofed to exonerate 
part of the lands fronife.riie paymrat of itj but^ in 
confequence of the above doCtrine, difficulties . have 
arifen in fettling the mode of.effe^ng fuch exonera- 
tion, without rifking. the enthie. extinguifhment of the 
rent-charge. . The. common ihode'. has been, for the 
grantee of the rent^harge to. join in the conveyance 
of the lands; which operates as a releafo of the lands 
conveyed from payment - of the rent-charge, and to 
infert a provifo in the.dced, that the other lands (hall 

continue 
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cdatihue fubjeS to th^ rent-ehai^e: and it is held 
'upon the Lo^d this pro^d^b 

udll op'eraft as a gd^t of the rent>charge< 

To this mode there is a material objedion : for fuch 
new gmm" would ‘be fubj to any incumbrances, 
created fubfequditly to the grant Of the original rent- 
charge, but pHor to the conveyance of part of the 
lands. 

$ 19. Another mode is fomedmes adopted^ name* 
ly, to obtain a covenant from the grantee of the rent* 
charge, that he* Will not diftrain or enter upon the 
premifes conveyed, for the recovery of his rent- 
charge. But there is a cafe in which one of the Butlrrr. 
judges held, that fuch a covenant would operate as a 
releafc of the whole rent-charge, though Anderfon was 
of a dlftcrcnt opimon. Cro.Eli1.35a. 

$ iot It is now a common pradice, where a per/bn 
entitled to a rent-charge is dilpofed to exonerate a part 
of the lands charged with it, to have a feparate agree* 
ment between the proprietor of the rent-charge and 
the purchaier} by which it is Aipulated, thift the pro- 
pnetor of the rent-charge (hall execute fuCh a con- 
veyance as (hall be deemed necefiary*for the purpofe 
of difcbatsi^.t^ hmds purchafed fr(Mn the payment 
of the rent*(^||i8;gev Provided, that fuch conveyance 
lhall not bar the proprietor ^ th% rent from levying 
4 ft QUt of the other lands, whereon it is charged ; with 
lit. agreement, that the proprietor of the rent ihall not 
^ thejQcan time diilrain, or eSiter upon the lands 
A^a 2 purchafed. 
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purchafed, for the purpofc of compelling payment of 
the rent. Such an agreement, not bdng a deed, can- 
not be pleaded as a releafe in a court of law : and, in 
equity, the purchafer might obtain upon it an injunc- 
tion, to reftrain the proprietor of the rent-charge from 
claiming it out of the lands purchafed. 

Apportion- § 2i. There are many cafes, in which rents may be 

Rent-charge, apportioned, as well by the aft of the party, as by aft 
of law. 

C?i1b. 1(5?. Thus, where the grantee of a rent-charge releafes 

I loft. 1484. part of the rent to the tenant, fuch releafe will not 
extinguilli the whole rent ; but the part not releafed 
will {till continue. 

Idem. §22. So, if the grantee of a rent-charge conveys 

part of it to a ftranger, and the tenant of the land 
attorns, fuch grant will not extinguilh the relidue, 
which was not parted with ; becaufe fuch releafe or 
difpofition makes no alteration in the original grant ; 
nor does it defeat the Intention of it, as the purchafe 
pf part of the land does : for the whole rent is ftill 
ilTuable out of the whole land, and charged according 
to the original intention of the grant. Belldes, fince 
the law allowed of fuch gnmts, and thereby eftablifhed 
this kind of property, it would have been unreafpnable 
and Ctwere, to hinder the proprietors of rent-charges 
from dividing them, for the promotion of their 
children. 


§ 23. Lord 
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§ 23. Lord Chief Baron obferves, that the Rent*, 164. 

objeftion, which has been made againft this kind of ^^■^***’ 
apportionment of rent-charges, is this ; — ^that the 
tenant would be thereby expofed to feveral fuits and 
diftrelTes for a thing, which in its original creation was 
entire, and recoverable upon one avowry; but the 
anl'wer is obvious, that it is in the tenant’s choice, 
whether he will fubmit himfelf to this inconvenience, 
by his attornment to the grant of a part of the rent- 
charge. 

§ 24. Since Lord Chief Baron Gilbert wrote, the 
neceffity of an ajtorninent Is taken away ; but Hill a 
divifion dr apportionment of a rent-charge, by a con- 
veyance of part of it to a ftranger, is held good. 

§ 25. A rent-charge may be divided, and appor- 
tioned by a£t in law : for a part of a rent-charge may Wotton v. 
be extended by a fcire facias ; and, though the tenant Cra!Eliz.74i. 
is thereby without his attornment made liable to feve- 
ral fuits and diftrefles ; yet it is an inconveni&ce, 
which he may avoid by, i pundual payment of his Gilb. 165. 
rent. 

§ 26. If part of the lands, fubjefl: to a rent-charge. Glib. 156. 
delcend to the grantee of the rent-charge, it lhall be f *^ 4 * 
apportioned according to the value of the land : for, 
in this cafe, the grantee is perfectly paffive, anc^ con- 
curs not by any a£t of his to defeat the intention of 
the grant. 

S 27. With relpeS to the apportionment of rent- Apportion- 
fervice, it has been ftated, that, where aperfonhav- ferWeef 

A a 3 ing 
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ing a rent'fervice purchafes part of the land, out of 
which it iiTues, the rent-rervice is not eaEtingnilhed. 
But, hi fuch a caie, the be appor. 

tioned according to the value of the iahd; fo that 
the purchafe (hall operate as a diicl^ge to the tenant, 
for fb much pf the rent, as is equal to the value of 
the land purchafed;. 

§ 28. This rule, however, applies only to fuch fitf- 
vices as are divifible in their nature, fuch as rent ; for, 
with rAfpifik to indivifible fervices, as where the tenant 
is bound to rtt^hr a horle, a hawk, orftichUke, al* 
though the lord purchafes part ^f the tenancy; yet, 
as there can be no apportionment of thefe fovices, 
they ihall become extmdti and ^ tenant will be dif. 
charged from them : for, the whole tenancy being 
equally chargeable with them, the lord by his own 
z 6 c Ihall not difeharge part,, and throw the whole bur. 
then upon the refidue, for his own private benefit and 
advantage. 

§ 39, Where fiifch entire fervice is for the benefit 
of the public, as caftle-guard, cbrnage-, &c. or to re- 
pair a bridge or way, or to keep -a beacoUj or for the 
advancement of juftice, or if it be a work of piety ; 
in all fuch cafes, the tenant is dill chargeable for the 
whole fervice, beeaufe tfie thing is, in its nature, in- 
divifible ; and the whole Ihall not be extinguhhed, be- 
eaufe the public has an intereft in. fuch fervices, and 
ihall not be prejudiced by the private tranfa£tions of 
the parties- 

5 30. Lord 
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§ 30. Lord Coke fays, if there be lord and tenant 
by Realty wd heriot-iervice, and the lord purchafe 
part of the land, the heiiot^ervice is extind ; becaufe 
it is ^tire and valuable, But it is otherwife in the 
cafe of hoiot'Cuftom.. 

§ 31. Where part of the tenancy comes to the lord 
by defcent, the fervices are not extinct, though indi- 
viiibie. 


§ 3^, It forw^erly doubte^^. whether a rent- 
/ervice, iDctden,tt9a reveriton,. migh^be ;^>pordoned 
by a grai^t-of paftr9f the revetfion.^ nc, whether the 
whole^Tept lhou^4^t extin& -and for, fince 
.the revcrfion aH4Tr^ incidf5^.^e5eto, were entire in 
theis creation, if w^s thougl^t Iwd th^-they fliould 
-be divided by the- aft-;of ^tb^ |9l]^r,_and -the tenant 
thereby m«^ liable to fevem^a^io^and didrefles. 

§ 33. It has, however, been long fettled, that 
where part of the reverfion is granted away, the rent 
incident to filch reyecjlioa ihall be apportioned : for 
the rent is incident to the reveiiton. - And, therefore, 
if a perfon make a leafe for three years of land, re- 
ferving three ihillmgs rent, as he may difpofe of the 
whole reverfion, fo he may alfo of any part of it, 
fince it is a thing in its nature feverable ; and the rent, 
as incident to the reverfion, may be alfo divided ; be- 
caufe that, being a retribution for the land, ought to 
be paid to thofe who are to have the land upon the 
expiration of the leafe : and hence it is, that the rent 
gv a proportionable part thereof, pafles immediately 
A a 4 with 
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with the reverfion, without any exprefs mention befing 
made of it ih the grant. 


/ rdo V. 
Watkins, 
Cro. Eliz* 

cn,esi. 


§ 34. A rent-fervice may be apportioned by a devife 
of it to feveral perfons ; as, where A, leafed land to B. 
rendering itl. rent, and then devifed 64 part of the 
io 4 to C. D. and E, feverally, to each of them a 
third part ; and died. It was refolvcd, that an aftion 
of debt was maintainable by one of the devifees : and 
it was faid, that, although the leiTee by this means 
becomes fubjed to feveral diftrefles and adions, with, 
out attornment ; yet thefe are mifchiefs, which he 
brings upon himfelf, and which he may prevent by a 
punctual payment of his rent. 


Ante, f. . § 35* It has been ftated, that a rent-charge is dif- 

h. charged by the eviftion of the tenant out of the whole 
land, from which the rent iffues ; but, where only 
part of the land is cvided, the rent fliall be appor> 
tioned. 


Jewry. 

Tiirkwell, 

I Cha. Ca.3r. 


§ 36. The plaintiff was deffee of divers lands, 
whereupon an entire rent was referved ; afterwards, 
the inhabitants of the town, where part of the land 
lay, claimed a right of common in part of the 1. ’ds 
fo let ; and, upon a trial, were found to have right of 
common there. And, as this was not an evidfion of 
the land at law, beaufe the foil was not recovered, 
there could be no apportionment of the land, at law ; 
and therefore the bill was, to have the rent appor- 
tioned in equity, Mr. Serjeant Maynard inlifted, that 
fuch apportionment had frequently been decreed in 

equity i 
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equity ; but, it appearing that the lands were worth 
the rent referved, and more j the court of chancery 
would not decree an apportionment. 

§ 37 * With refpe£l to thofe cafes, where a rent- 
fervice Ihall be apportioned by the ad of God ; it is 
faid in Roll's Abridgment that if a man leafes land for 
life or years rendering rent, and after part of the land 
is furrounded by frefti water, this will not make any 
apportionment of the rent, becaufe tKe* foil remains, 
and it may be regained again. But if part of the land 
detnifed be furrounded or covered by the fea, this will 
make an apportipnment of the rent ; for, though the 
foil remains to the leflee, yet by ordinary intendment 
there* is not any probability of regaining it, 

§ 38, If land demifed be burnt by wild-fire, yet 
the rent lhall not be apportioned j for the land re- 
mains notwithftanding, and cannot be fo confirmed, 
but that fomc benefit may be made thereof. 

§ 39, A rent-fervice ,may alfo be apportioned by 
aft of law; as where a moiety of a reverfion is ex- 
tended upon a writ of elegit., the rent lliall.be appor- 
tioned, and the lelfor ftiall ftill enjoy half of it, as 
incident to the reverfion, that -remains in him. 

§ 40. So, where a hulband leafes for years referv- 
ing rent, and dies ; and his widow recovers a third 
part of the reverfion for her dower, Ihe fliall have the 
fame proportion of the rent ; for, in all thefe cafes, 

the 


1 RoU^ Ab. 
236. 


1 Roll, Ab* 
236. 


Campbell's 

cafe, 

I Roll.AU 

237- 


Idenv 
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the law apportions tlite rent io; the CuQe manner as it 
difpofes of the revaiion. 


Sut. 1 1 Geo. 
2 . for appor* 
tiom'ng of 
Rent. 

Jenner ▼. 
Morgan^ 

I P. Wms. 
39 *- 


S 41. At . common law, if a tenant iforJife died 
befpre the day on which the rent iiecame'dde, where 
the leafe determined by the death of the tenant for 
life, his executors could not claim, an apportionment 
of the rent : nor could the remainder.man or rever* 
(loner claim any part of the rent, which accrued 
during the life of the tenant for life; fo that the 
tenant paid nothing. 


§ 42. This defe£t in the law produced the flatute 
1 1 Geo. 2. c. 19. § 1 5. by which it is enaded, “ That, 
** where any tenant for life (hall die before or on the 
** day on which any rent was referved or made pay- 
able upon any demHe or leafe of lands, tenements, 
** or hereditamoits, which determined on the death 
** of fuch tenant for life, that the executors or admi- 
** niftrators of fuch tenant for life (hall and may, in 
“ an a£Hon on the cafe, recover of and from fuch 
“ under-tenant or under-tenets- of fuch lands, tene- 
ments, or hereditaments, if fuch tenant for life die 
“ on the ,day on which the fame was made payable, 
“ the whole, or if before fueh day-then a proportion, 
“ of fuch rent according to;the'tkne.fiich tenant for 
“ life lived, of the laft year or quarter of a year, or 
other time in which the faid rent was growing due 
« asaforefaid; making all juft allowances, or a pro- 
portionable part thereof accordingly,” 
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5 43. This ftatute only extends to rents, referved 
on leafes which determine by the death of the leflbr : 
for, where the leafe does not determine on that event, 
the perfon in remainder or reverfion becomes entitled 
to the whole rent due from the day of payment, pre* 
ceding the death of the tenant for life; but it has 
been extended to the executors of a tenant in tail, 
who died without idiie, ibme days before the rent be- 
came due. 

§ 44. Tenant in tail, remainder to the defendant in 
fee, leafed for years ; and died without ilTue a week 
before the day of payment of the half year’s rent. 
The lelTee at the day paid all the half year’s rent to 
the defendant : the executor of the tenant in tail 
brought his bill for an apportionment of the rent. 
Lx)rd Chancellor Hardmcke .•—This point has never 
been determined ; but this is fo llrtmg a cafe, that I 
lhall make it a precedent. There are two grounds for 
relief in equity. The firft arifes on the ftatute 1 1 Geo. 
2. : the fecond arifes on the tenant’s having fubmittecf 
to pay the rent to the defendant. The relief, arifing 
upon the ftatute, is either from the itri£t legal con> 
ftru^ion, or equity formed upon the rqpfon of it. 
And here it is proper to confider, what the mifehief 
was befom the aA, and what remedy is provided at 
common law. If tenant for life, or any who had a 
determinate eftate, died bpt a day before tl^e rent, 
referved on a leafe of his, became due, the rent was 
loft : for no one was entitled to recover it. His re- 
prefentatives could not, becaufe they could only bring 
^n aftion for the ufe and occupation ; gnd that would 

not 
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liot lie where there a leafe, but debt or covenant ; 
lior could the remainder-man, becaufe it did not 
accrue in his time. Now, this aCt appoints apportion- 
ing the rents, and gives the remedy. Biit there are 
two defcriptions of perfons, to whofe c^tecutors the 
remedy is given : in the preamble it is one, having 
only an eftate for life ; in the enadting part, it iS 
tenant for life. Now, tenant in tail comes exprefsly 
within the mifchief ; I do not know how the judges at 
common law would conftrue it ; but I fhould be in- 
clined in this court to extend to them. I Ihould make 
no doubt, where this is the cafe of tenant in tail after 
pollibility of iflue extindt ; for he is confidered in 
many refpedts, as tenant for life only. He cannot 
fuffer a recovery; he may be enjoined from commit- 
ting wafte, fuch as hurts the inheritance^ as felling 
timber j though not for committing common wafte, 
being confidered as to that as tenant in tail. Where 
it is the cafe of tenant for years determinable on lives, 
he certainly muft be included within the adt ; though 
it fays only tenant for life : it would be playing with 
the words to fay otherwife. Thefe cafes fiiew the 
neceffity of conftruing this a£t beyond the words. 
Tenant in tail has certainly a larger eftate than a mere 
tenant for life : for he has the inheritance in him, and 
may, when he pjeafes, turn it into a fee ; but, if he 
does not, at the inftant of his death he has but an 
intereft for life. Such too is the cafe of a wife, tenant 
in tail ex ■provtfione viariti : upon this point I give no 
abfolute opinion. As to the equity arifing from this 
ftatute, I know no better rule, than this; equitas fequi- 
tur legem : where equity finds a rule of law agreeable 

or 
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to confidence, it purfues the fenfe of it to analogous 
cafes. If it does fo as to the ntaxims of the common 
law, why not as to the reafons of the a£ts of parliai 
ment ? Nay, it has aftually done fo on the ftatute of 
forcible entry, on which this court grounds bills, not 
only to remove the force ; but alfo to quit the pof- 
fellion. This court extends the reafon to equitable 
interefl: ; but 1 ground my opinion, in this cafe, on 
the tenant’s having fubmitted to pay the rent. He 
has held himfelf bound in confcience, for the ufe and 
occupation of the land the laft half year : he paid it 
to the defendant, which he was not bound to do in 
law. And, in fuch a cafe, the perfon he pays it to 
fhall be accountable, and confidered as receiving it 
for thofe who are in equity entitled thereto. The 
divition muft be that prefcribed by the ftatute ; and 
then the plaintiff is entitled to fuch a proportion of 
the rent, as accrued during the teftator’s life. And 
accordingly it was fo decreed. 

§ 45. Henry Vernm bang tenant in tail of eftates 
in the county of Sttffex died on the 17th of March an 
infant, by which John Vernon one of the plaintiffs be- 
came tenant in tail of the eftate. 

Part of the lands was occupied by perfons holding 
from year to year under the guardian, and their rents 
were payable at Lady Day and Michaelmas Day in 
every year, which demifcs expired by the death of 
llejny Vernon, 


Vernon v. 
Vernon, 

2 Bro.R.659^ 


Thefe 
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Thefe rents having been paid into the hands of the 
recaversy the quedion vsas, whether the adminidra* 
triz of Henry Vernon was entitled to the proportion of 
the rents from Michaelmas to the 17th of Marche the 
day of his death, or the remainder-man was entitled 
to the whole. 

The Mader reported that a proportion of the rents 
was due to Henry Vernon on the day of his death ; to 
which the remainder-man took an exception, that he 
ought to have c^fied, that no fum was due to H, 
Vernon on the day of his death, in regard, that he was 
tenant in tail of the edates of which the mader certi- 
fied the faid rents or proportions to be due. 

Lord Chancellor TAar/ow.— “ The cafe of Paget 
** and Gee feems rather to be a decidon, what the 
datute ought to have done, than what it has done : 
** but the quedion here feems to turn on another 
**• ground, that the tenant, holding from year to year, 
<< or from period to period, from a guardian without 
** Jeafe or covenant, cannot be allowed to raife an 
** implication in his own &vour, that he (hould hold 
** withotd paying rent to ahy body.’* 

The exception to the Mader’s report was over- 
ruled. 
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10. Pojeffion and Right of Pof 
f^n and Property^ 


Se&ion 1. 

JJAVING treated of the feveral kinds of real pro- 
perty, both corporeal and incorporeal, and of 
the eftates that may be had therein ; it will now be 

necefiary 
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neceflary to confider the title 'to real property, with the 
manner in which it may be acquired or loft. 

D^."jd«nof § 2. A title is thus defined by Lord Cokcf Tilulus 

» Inft. 345 i. ejl jujla caufa pqffidendi id quod nojirum eji. Or it 

2 Com. c. 13. jg means whereby the owner of lands hath the juft 

pofleffion of his property. But Sir William Blachjlone 
obferves, there are feveral ftages or degrees requifitc 
to form a complete title to lands and tenements. 

PofleiEon. § 3. The firft degree of title is the bare pofleffion, 
or adlual occupation of the eftate, without any appa- 
rent right, or any pretence of right, to hold and con- 
tinue fuch pofleffion. This may ha’ppen where one 
man difleifes- another j or where, after the death of the 

Tit. I. f. 42. anceftor, and before the entry of the heir, a ftranger 
abates, and holds out the heir. In thefe cafes the 
difleifor or sibator has only a mere naked pofleffion, 
whidi the rightful owner may put an end to, by an 

3 Comm. 174. entry on the land ; but in the mean time, till fome zSt 

be done by the rightful owner to deveft this pofleffion, 
and aflert his -title, fuch adlual pofleffion is prima facie 
evidence of the legal title in the pofleflbr ; and it may 
by Idigth 'of time, and negligence of him who hath 
the right, by degrees ripen into a perfect and inde- 
fe^ble title ; and at all events without fuch aftual 
pofleffion, no tide can be completely good, 

§ 4* The next ftep to a good and perfect title is 
the right of pofleffion, which may refide in one man, 
while the actual pofleffion is in another. Thus in the 
cafe of a difleifin or abatement, the right of pofleffion 

- is 
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is in the diffdfee or heir, who may exert it whenever 
he thinks proper by an entry* And the a£bual poffef- 
fion is in the difl*^or or abator. 

§ 5. The .right of poffeffion is of two forts; — An 
apparent right of poffeffion, which may be defeated, 
by proving a better ; and an a£tual right of poffeffion, 
which will ftand the tefl againfl all opponents. 

§ 6. Thus Lord Chief Baron Gilbert fays — “ When Tea. 21. 

‘‘ any man is diffeifed, the diffeifor has only the naked. 

“ poffeffion, becaufe the diffeifee may enter and evift 
“ him ; but againfl all other perfons the diffeifor has a 
“ right, and in this rcfped only can be faid to have 
“ the right of poffeffion j for in refped to the diffeifee 
“ he has no right at all. But when a defcent is call, 

the heir of the diffeifor has jus pojfejjionis, becaufe 
“ the diffeifee cannot enter upon his poffeffion and Lit. f. jgjr* 

“ evi< 9 : him, but is put to his real action becaufe the * * * 

“ freehold is call upon the heir.” 

§ 7. Where the perfon who has the adlual right of 2 Comm. 197; 
poffeffion puts in his cftiim, and brings his adion vide Tit. 31. 
within a reafonable time, and can prove by what un- 
lawful means the anceftor became feifed, he *will then 
byfentenceof law recover that poffeffion to which he 
hath fuch aftual right. Yet if he onuts to bring this 
his poffeffory aftion within a competent time, his ad- 
verfary may imperceptibly gain an a£lual right of 
poffeffion. 

§ 8. When this happens the- party kept out of pof- Right of 
fefiion has nothing left in him but the mere right of 

VotRllI. Bb property. 
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piropcrty, or jus proprietatis, without either poffeffion 
or even the right of poffeffion ; and his eftatc is faid 
to be devefted and turned to a right. It is devefted 
becaufe the right owner is turned out of * poffeffion; 
and it is turned to a right, becaufe the right of pof- 
feffion, and confequently the right |,of entry, is loft, 
and nothing is left but the Jus nierum, or mere right 
of property, which cannot be regained by a poffeflbry, 
but only by a real aftion. 

§ 9. It has been already ftated that a tenant in tail 
has not only the poffeflion, but alfo the right of pof- 
feffion and inheritance in him, and therefore may 
alienate them by certain modes of conveyance, fo as 
to take away the entry of the iffue in tail, and of the 
perfons in remainder or rfeverfion, and drive them to 
their a£Uon ; which is called a difcontinuance : and 
therefore where a tenant in tail difcominues the eftate 
tail, the perfon to whom the eftate tail is conveyed 
has the right of poffeflion, and the iffue in tail the 
right of property. It is however a rule of law that, in 
order to work a difcontinuance of an eftate tail, the 
perfon difeontinuing muft be aftually feifed, by force 
of the intail. 

§ 10. The union of the poffeffion, the right of 
poffeffion, and the right of property, conftitutes a 
complete title to lands, tenements, and hereditaments : 
for it is an ancient maxim of the law, that no title is 

* D-’veft {Jev^ire) is contrary to inveft; for, as inveftire (igntiies 
po£\ffioiitm trttdsre^ fo itvt^rs is fojftJpQntm auferre, Cowell, voce 
Dcvcftl. 


completely 



Title 'KXIX. De/cent. Ch. u % xd-^ii; 

Completely good, unlefs the right of polTeffion be 
: joined with the right of property, which right is thus 
denominlxted a double right. Jus duplicatuM or droit i Inft. 
droit. And when to this double right the adual pof- 
feffion is alfo united, where there is, according to the 
GTLprcKioTXoi Fleta, juris et feijina conjttn^lio, then and 
then only is the title completely legal. 

§11. Lord Coke has Hated the whole of this doc- 
trine in the following words — It is to be known that Idem, 
there Is, jus proprietdtis, a right of ownerfliip, jus pof- 
fejjionisi a right of leifin or poflellionj and jus proprie- 
tatis et pojfejjionhy a right both of property and pof- 
feffion ; and this is anciently called jus duplicatum or 
droit droit ; for example, if a itian be difi’eifcd of an 
acre of land, the diffeifee hath jus proprietatis^ the 
difleifor hath jus pojfejftonis j and if the diffeifee releafe 
to the diffeifor, he hath jus preprietatis et pojf^tonis. 

§ 1 The modes of acquiring a title to real pro* 
petty arc two only,— by defcent arid purchafe. The i inft. 
former, where the title is veiled in a perfon by the "• 
fingle operation of law ; the latter, where the title 
is veiled by the perfon's owm a£l and agreement. 
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CHAP. II. 


Of Defeent and Confanguinity. 


§ 1 . Nature o/* Defeent* 

3. Confanguinity* 

7. U^ho may be Heirs* 

8. They mu/i be Legitimate* 
12. And natural-born SubjeSs* 


\^* A Title may be derived through 
an Alien* 

20. Per/ons attainted^ incapable of 
inheriting* 


Sedtion i . 

J^ESCENT or hereditary fticceilion is the title 
whereby a man, on the death of his anceftor, ac- 
quires his eftate, as his heir at law. An heir therefore 
is he upon whom the law cads the edate immediately 
on the death of the ancedor ; and an edate fo defend- 
ing on the heir, is, in law, called the inheritance. 

§ 2 . Although the right of inheriting be known to 
the laws of every civilized country, and is founded on 
the bed principles of reafon, yet it is not a right 
founded on natural law, or which can belong to any 
man in a date of nature ; from which, it follows, that 
the numerous and arbitrary rules by which its courfe 
is dther' directed or interrupted, can never properly 
be edeemed or objected to, as violations of natural 
judice. 


S3- The 
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§ 3. The doftrine of defcents, or law of inheritance 
in fee-fimple, depends on the nature of kindred, and 
the feveral degrees of confanguinity. It will, there- 
fore, be firft necelTary to ftate the true notion of this 
kindred or alliance in blood. 

§ 4. Confanguinity or kindred is defined to be 
culum perfonarum ab eodem Jiipite defcendentium — the 
conne£bon or relation of perfons defcended from the 
fame dock. 

This confanguinity is either lineal or collateral. 
Lineal confangpinity is that which fubfifis between per- 
fons of whom one is defcended in a right line from the 
other, as between father, grandfather, and greatgrand- 
father, or between father, fon, and grandfon. Every 
generation in this diredt lineal confanguinity conflitutes 
a degree, reckoning either upwards or downwards. 

§ 5. Collateral confanguinity is that which fubfilb 
between perfons who lineally delcend from the fame 
anceftor, who is the Jlirps or root, the Jiipes, trunk, 
or common ftock j but who do not defcend the one 
from the other. 

§ 6, The method of computing the degrees of con- 
fanguinity by the canon law, which our law has 
adopted, is as follows : We begin at the common an- 
ceftor and reckon downwards, and, in whatfoever de- 
gree the two perfons, or the moft remote of them, 
is diftant from the common anceftor, that is the de- 
gree in which they are faid to be related. 

Bbj 
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§ 7. With refpe^l: to the perfons who are capable of 
claiming any inheritance as the heirs of a perfon who 
died feifed of fuch inheritance, they muft, ill, be 
legitimate ; ad, they muft be natural-born fubjedts or 
denizens ; and, 3d, they muft not be attainted of trea. 
fon or felony, nor claim through any anceftor or rela- 
tion who has been attainted of treafon or felony. 

§ 8. No perfon can fucceed to an eftate as heir who 
is not born in lawful matrimony, for, it is a maxim of 
law, that htfres legUmus eji quern nuptia demonjlrant ; ' 
and a baftard, being ^//«j can neither inherit 

from its father nor mother, and, confequently, cati 
have no heirs but his own children, 

§ 9, By the old law, if the hufband was within the 
four feas, that is, w'ithin the jurifdiftion of the king, 
and his wife had iffue, no evidence could be admitted 
to prove fuch iffue a baftard, unlefs the huft»and was 
apparently incapable of procreation. But this doftrine 
is now altered ; and evidence of the hufband’s non^ 
accefs, and alfo evidence of any other kind, is admif- 
fible. 

I 10. With refpefl: to pofthumous children, the 
rule formerly was, .that they muft be bom within nine 
months, or forty weeks, after the death of the huf- 
band. ’Bpr, now, the courtq confider nine months 
merely as the ufual time, and do not decline exerciling 
the diferetion of allowing a longer fpace, where the 
opinion of phyficians, or circumftances of the cafe,^ 
haye required it, And, in a ipodeyn cafe, upon an 
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iffue directed out of Chancery, a child btam forty three 
weeks, except one day, after the hufband’s deaths 
was found to be legitimate. 

§ II. Where a widow Is fufpeaed of feigning her- 
felf pregnant, with a view to produce a fuppofititious 
child, the prefumptive heir may have a writ de ventrt 
infptdendo, to examine whether fhe be pregnant or not, 
and, if fhe be pregnant, to keep her under a proper 
rellraint, until fhe is delivered, 

§ 12. No perfon Is capable of inheriting lands, 
unlefs he is a natural-born fubjeft ; and, by the com- 
mon law, every perfon born out of the king’s domi- 
nions or allegiance was deemed an alien. But, to 
encourage foreign commerce, it was enaded by the 
ftatute 25 Edward 3. that all children born abroad, 
whofe fathers and mothers were, at the time of their 
birth, in allegiance to the king, and the mother had 
pafled the feas with her hufband’s confent, might in- 
fierit, as if bom in England. 

§ 13. By the ftatute 7 Ann c. 5. it is enaded, that 
the children of all natural-born fubjeds, born out of 
the allegiance of her Majefty, her heirs or fuccelTors, 
fhall be deemed to be natural-born fubjeds. And by 
the ftatute 4 G^(7. 2. c, 21. reciting, that doubts had 
arifen refpeding the conftrudion of the ftatute 7 Ann. 
it is enaded, that all children born out of the ligeance 
of the crown of England, or which fhould be born out 
of fuch ligeance, whofe fathers were or fhould be na- 
tural-born fubjeds, at the time of the birth of fuch 
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children, ihould, by virtue of the faid ap£k of 7 .AJtn 
and of this aS:, be adjudged to be natural^born ' 
fubjefts. 

§14. By theilatute 13 Geo. *. c. 4 r. it is enaded, 
that all perlbns bom out of the ligeance of the crown 
o{ England, whofe fathers were or Ihould be, by virtue 
of the llatutes 7 Ann and 4 Geo. 2. entitled to the rights 
and privileges of natural-born fubjeds, ftiould be 
deemed natural-bom fubjefts. 

§ 15. In confequence of thcfe ftatutes, all perfons 
born out of the king’s allegiance, whofe fathers or 
grandfathers were natural-bom fubjeds^ are held to be 
natural-hom fnbjeds, and are capable of inheriting. 

Bacon ^ Tcign of Charles T. that, 

Cro. Car. under the ftatute a^Edw.^, the child of zn Englijh 

merchant, bom abroad, whofe mother was an alien, 
^ould inherit. This determination was founded upon 
Lit. Rep. 29. the principle, that the words of the ftatute ztiEdw. 
n. 7. whofe fathers, and mothers, ihould be conftrued in the 

disj undive. 

But this conftruSion has been contradided in the 
following modem cafe. 

Doe V. Jones, § 1 7, Henrietta Knight, a natural-bora fubjed, 
quitted the kingdom, and married Count Duroure, an 
alien, by whom ihe jhad a fon, bom abroad j and the 
queftion Was, whether th^ Ibn was csqiable of inhe- 
riting lands in Engifipd, as heir to his moriior, 

I.ord 
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- Lord faidy that, Tuppofing there exifted any 

doubfB f€fpe£ting the meanmg of the ftatute 25 Edw. ^ 
yet the lubfequent llatutes which had been palled re* 
lating to this fubjeft, operated as a parliamentary ex- 
politioii of it ; particularly the ftatute 4 Geo. 2. c. ai. 
which had clofed the queftion, by enading, th^ all 
children born out of the Hgeance of the crown of 
Great Britain, whoie fathers were natural-bom fub- 
je&s ; and alfo the ftatute 13 Geo. 2. c. 21. which ex- 
tended the fame privileges to grandchildren, but ftill 
confined them to the paternal line. From which, it 
clearly followed, that a perfon bom in "foreign parts, 
and of a foreign father, did not derive inheritable 
blood in this kingdom. 

§ t8. At common law, no title could be derived 
through an alien. But now, by the ftatute ii and 
12 WUl. 3. c. 6. it is enafted, that all perfons being 
natural-born fubjefts may inherit, and make their 
titles by defcent from any of their anceftors, lineal or 
collateral, although their father or mother, or their 
anceftor through whom ^they derive their pedigree, 
were bora out of the king’s allegiance. But, by a 
fubfequent ftatute, 25 Geo. 2. c. 39., it is , enaded, 
that no right of inheritance fhall accrue, by virtue of 
the former ftatute, to any perfons whatfoever, unlefs 
they are in being and capable to take as heirs- at the 
death .of the perfon laft feifed. 

§ 19. If an afien be made a deni^ by the king’s 
letters patent, and then purehaies lands, his fon, born 
before his deoisss^on, cannot, by the common law, 

inherit 
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inherit thofe lands ; but a fon bom afterwards may» 
even though his elder brother were living. For the 
lather, before denization, had no inheritable blood to 
communicate to his eldefl fon ; but, by denization, it 
acquired an hereditary quality, which will be trai^- 
mitted to his fubfequent pofterity. 

§•20. Perfons attainted of high treafon or felony, 
are incapable of inheriting, or of tranfmitting their 
own property by heirlhip. 

Thus, Lord Coke fays “ If a man be attainted of 
“ treafon or felony, he can be heir to no man, nor 

any man heir to him, propter deliRum, For that, by 
“ his attainder, his blood is corrupted ; and this cor- 
“ ruprion of blood is fo high, as it cannot abfolutely 
“ be falved and reftored, but by aft of parliament.’* 

§21. A perfon may, however, inherit from one of 
his parents, though the other Ihould be attainted of 
treafon or felony ; for duplicatus fanguis is not necef- 
fary in defeents. Thus, it is faid in Jenkins, an at* 
tainted perfon marries an heirefs, and has ilTue by her ; 
that iifue (hall inherit, for the mtirriage was lawful, 
and he claims only from the mother, 

§ 22. Lord Coke fays, if a man be feifed of lands in 
fee and hath iifue two daughters, and one of the daugh* 
ters is attainted of felony, the father dieth, both daugh* 
ters being alive, the one mqwty lhall defeend to the 
daughter, and the other moiety lhall efeheat. 


§ 23, There 
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5 a 3. There Is a feirther confequence of the cor- 
ruption and extinaion of hereditary blood, namely, 
that the perfon attainted Ihall not only be incapable 
himfelf of inheriting, or of tranfmitting his own pro- 
perty by heirfliip, but (hall alfo obftruft the dcfcent of 
lands or tenements to his pofterity, in all cafes where 
they are obliged to derive their title through him, from 
any remoter anceftor, 

§ 24. Thus, it is laid down by Lord Haht that if P, C. P. i. 
there be grandfather, father, and fon, and the father 
is attainted, and dies in the lifetime of the grandfather, 
the fon cannot inherit from the grandfather ; becaufe 
lie muft, of neceffity, derive his defcent through his 
father, which he cannot do, by reafon of the at- 
tainder, 


§ 25. Where there were two brothers, and the Grey’s Cafe, 
youngeft had ilTue a fon, and was attainted of treafon 
and executed j it was held, that the fon of the youngeft 
brother could not inherit from his uncle, becaufe he 
muft derive his defcent through his frther. 

§ 26. It is, however, a general rule, that the at- 
tainder of a perfon who need not be mentioned in the 
derivation of the defcent, does .not prejudice, let the 
anceftor be never fo remote ; and, therefore, where a 
perfon may claim as immediate heir to an anceftor, with- 
out deriving his defcent through an attainted perfon, 
be will not be affeded by fuch attainder. 


§ 27. Thus, if a man has two fons, and the eldeft Dyer 48 a. 
attainted, and then the father dies, the younger 

brother 
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brother cannot inherit from his father ’; for the elder 
brother, though attainted, is ftill a brother, and no 
other can be heir to the father, while he is alive. But 
^ the elder brother dies in the lifetime of the father, 
the younger brother ydll then inherit from his father, 
becaufe he can derive his defcent from him, without 
mentioning his elder brother, or claiming through 
Hob. 334. him. If the eldeft fon had left iflue, the younger bro- 
Cro.C.r.435. ther could not inherit. 

§28. The incapacity of the younger brother to in- 
herit from his father, where the elder brother was at- 
tainted and alive, was confidered as fuch a hardihip. 
Rot. Pari. that, in i Hen. 4., a petition was preferred by the com- 
Vol. 3 .p‘l 44 o* ujonjj to the king, praying, that where the eldeft fon 
during the life of the father was attainted, the next 
brother might, notwithftanding, fucceed as heir to his 
father. To which, the king anfwered, let the common 
law run. 

1 laft. 8 «. S 29. Lord Coke fays, if a man hath iffue two fons, 
and after is attainted, and one of the fons purchafes 
lands, and dies without iffue, the other brother fliall 
be heir ; for the attainder of the father only corrupts 
the lineal blood, and not the collateral blood between 
the brothers, which was vefted in them before the 
attainder. And, afterwards, his Lordlhip fays, — But 
fome have holden, that if a man after he is attainted 
have iffue two fons, that the one of them cannot be 
heir to the other, ' becaufe they could not be heir to 
the father, for that they never had any inheritable 
blood in them. 


But 
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But it is now fettled, that the defeent between bro> 
thers is immediate ; and, therefore, that the attainder 
of the father does not prevent his fons from inheriting 
from each other ; for, though the father is medium 
differens fanguinis, yet he is not medium differem 
hareditaiis. 

§ 30. The do£trine of corruption of blood was con- 
fldered as fo cruel and unjuft, that, by a ftatute pafted 
in 7 Ann, it was enacted, that it ihould ceafe upon 
the extinction of the Stuart family. But it has been 
revived by a modem ftatute. 

§ 3 1 . In the defeent of eftates tail, no impediment 
arifes from corruption of blood, as will be {hewn in a 
fubfequent chapter. 
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ift Canon, 
inheritances 
lineally de- 
feend. 


Sedion I. 

'"JpHE firft rule or canon of defcent as laid down by 
Sir William Blackjlone is— That inheritances 
fhall lineally defcend t6 the ilTue of the perfon who 
“ laft died adually feiied, in infinitum; but fhall 
“ never lineally afeend.” 


To explain this and the fubfequent canons of de- 
fcent, it will be neceflfary to prenufe fome maxims and 

principles 
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principles of the common law, which are applicable 
to this fubjeft. 

§ 2. It is a rule of the common law, that no inhe- 
ritance can veil, nor can any perfon be the aftual 
complete heir of another, till the ancellor is previoufly 
dead : Nemo ejl hares vhentis. Before that time, the 
Perfon who is next in the line of fuccellion is called 
an heir apparent, or heir prefumptive. Heirs appa- 
rent are fuch whofe right of inheritance is indefealible, 
provided they outlive their anceftor; as the eldeft 
fon or his iflue, who mull by the courfe of the com- 
mon law be heir j;o the father, whenever he happens 
to die. Heirs prefumptive are fuch who, if the an- 
ceftor fliould die immediately, would, in the prefent 
circumftances of things, be his heirs ; but whofe right 
of inheritance may be defeated, by the contingency of 
fome nearer heir being born. 

§ 3. Another rule of the common law refpefting 
defcents, is, that no perfon can properly be fuch an 
anceftor, as that an inheritance can be derived from 
him unlefs he has had a6:ual feifm, or, as Lord Coke 
expreffes it, “ A man that claimeth as heir in fee 
“ limple to any man by defcent, mull make himfelf 
heir to him that was l^ll feiled of, the adual free- 
’ !d and inheritance.” , 

Lord Hale fays — “ The laft aflual feilln in 
tnceftor, makes him as it were the root of the 
nt, equally to many intents, as if he had been 
chaler j and therefore he that cannot, accord- 

« ing 
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** ing to the rules of defcoits derive his fuccelBoa 

from him that was lad a&ually feifed, though he 
“ might have derived it from fome precedent anceftor, 
** (hall not inherit.** 

§ 5. The law requires this notoriety of pofleffion as 
evidence that the anceftor had that property in him- 
felf, which is to be tranfmitted to his heir. The feifin 
therefore of any perfon makes him the root or ftock 
from which all future inheritance by right of blood 
muft be derived, which is briefly exprelTed in the 
maxim of Fleta, Seijina facit Jlipitem. 

S 6. The nature of feifin, and the difl'erence be- 
tween feifin in deed, and feifin in law, has been ex- 
plained in a former title. It is therefore fufficient here 
to obferve that when a perfon acquires an eftate in 
land by defcent, it is neceflary that he ihould gain a 
feifin in deed, in order to tranfmit it to his heir ; for 
if he has a feifin in law only, it will not be fuificient. 

§ 7. The rule is the fame ivith refped to incorporeal 

hereditaments. So that where an advowfon in grofs 

or a rent, defcends to a perfon, he muft adtually 

prefent to the church and receive the rent, before he 

can become the ftock of a defcent. But if the ad- 
< * 

vowfon be appendant to a manor, there aftual feifin 
of the manor will give an actual feifin of the ad* 
vowfon. 

§ 8. Where an anceftor acquires an eftate by his 
own aft, that is, by purchafe, he is in many cafes al- 
lowed 
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lo^ved to tranfinit it to Im hdn ; although he never 
had afhial feifm of it hhnfelf. 

Thus it is laid down arguendo in SheUey*s cafe, that 
if a fine was levied to A. in fee, and afterwards, but 
before execution, A. died, his heir might enter ; and 
though he were the firft that entered, yet he Ihould be 
fti by defcent ; it being a rule that, where the heir 
takes any thing which might have vefted in the an- 
ceftor, the heir ihould be in by defcent. It was how- 
ever obferved that in a cafe of this kind the heir would 
not have been in direftly by defcent, either to be in 
ward, or to have had his age, or to have tolled the 
entry of one who had right. 

§ 9. In the cafe of an exchange, if both parties 
die before either enters, the exchange is totally void. 
But if one of the parties enters, and the other dies 
before entry, his heir may enter, and lhall be in by 
delcent. 

§ 10. In the cafe of equitable interefts, an ancetftor 
may tranfmh them to his heir without ever having ob- 
tained any kind of fdfin or polfefllon whatever. 

Thus where a perfon contrafts fbr^the purchafe of a 
real eftate, and dies before it is conveyed to him, this 
equitable intereft will defcend to his heir, if not de- 
vifed away. 

§ ri. I now return to the firft canon of defcent, in 
confequence of ^ich, whenever a perfon dies feifed 
VoL. III. C c of 
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of a real eftate, leaving iflue, it immediately defcends 
to fuch ifliie ; on whom the law calls the freehold be* 
fore entry. 

§ 12. In confequence of the principle that the free- 
hold (hall never if polTible be in abeyance, lands 
always defcend to the perfon who is heir at the time 
of the death of the anceftor j but fuch defcent may 
be defeated by the fubfequent birth of a nearer heir. 

§ 13. Thus where a perfon dies leaving his wife 
enfient, the law, not conlidering the infant in ventre 
matris to be in exiftence, calls the freehold on the per- 
fon who is then heir. But when the pollhumous child 
is born, his guardian may enter upon fuch heir, and 
take the eftate from him. 

§ 14. It feems to have been formerly doubted whe- 
ther in a cafe of this kind the pofthumous child was 
entitled to the profits from the death of his anceftor, or 
only from the time of his birth. But in a modern cafe 
Lord Ch. Juft. De Grey laid it down as c)ea> law, upon 
the authority of a cafe in the Tear Books, Trin. 9 Hen. 
6. 2$ a. that a pofthumous child was iK>t entitled to 
any profits received before its birth, becaufe the entry 
of the heir was congeable, until thp pofthumous child 
was born. 

1 Inft, lit. § 1 5* Lord Coke fays, if a man has ilTue a fon and 
a daughter, and the fon purchafes lands in fee and 
dies without ifiue, the daughter lhall inherit the land 
from him. But if afterwards the father has ilTue a 

fon. 
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foni this fon fhall enter into the land as heir to his 
brother, and onft his lifter. 

§ 16. So where a Ion purchafed land, and died Bro. Ab.Tit. 
without Iffue, the uncle entered as his heir, and two ^8* 

years after the fether had iffue another fon j it was 
held that fuch other fon might enter on his uncle. 


§ 17. The laft claufe of the firft canon of defcent, Eaclufloii of 
by which parents and all lineal anceftors are excluded Line!**”*^'*** 
from fucceeding to the inheritance o£ their o^pring, 
is derived from the Feudal Law, in which it was an 
eftabliihed rule that the afcending line could in no 
cafe inherit a feud. This rule was fully eftabliihed ia 
England in the time of Henry 2. for Glanville fays, 

Hareditas nunquam autem naturaliter afcendit. And it 
was probably derived inunediately to us ftom the cuf. 
toms of Normandy. 


Lib. 7. c. I. 

3 Rep. 4a it. 
12 Modi 623. 


§ 18. Littleton fays— If there be father and fon, Sec. 3. 
and the father hath a brother that is uncle to the 
fon, and the fon purchafe . land in fee fimple, and 
** die without iffue, living his father, the uncle lliall 
** have the land as heir to the fon, and not the fa.* 
ther } yet the father is nearer of blood j becaufe it 
** is a maxim in law, that inheritance may lineally de- 
** fcend, but not afcendr Yet if the fon in this cafe 
die without iffue, and his uncle enter into the land 
** as heir to the fon (as by the law he ought) and 
“ after the uncle dieth without iffue living, the father 
** (hail have -the land, as heir to the imcle, and not as - 
*• hdr to fai& ion.'* 


C c 2 


S 19. Lord 
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§ 19. Lord Coke has obfenred oa this pa&ge that 
if the uncle does not enter, the fiither cannot inherit 
from him, becaufe he muft mfJte himfelf heir to the 
perfon lad feifed, which the uncle was not, for the 
perfon lad feifed was the fon, to whom the father 
cannot make himfelf heir. 

§ 20. Lord fays, that by the law of Normandy 
the fether-was podponed to the brother and fider, and 
their lSue$, but was preferred before the uncle. Ac- 
cording to the Jewijh law, the dither was preferred 
before the brother j by the Roman law he fucceeded 
equally with the brother. But by the Englijh law the 
father cannot take from his fon by an immediate de- 
fcent, but may take as heir to his brother, who was 
heir to his fon, by collateral defcent. 

§ 21. A father or mother may however be coulin 
to their own child, and in that relation may inherit 
from him, notwithdanding the relation of father or 
mother. 

§ 22. A fon died feifed of lands in fee, without 
having any iffue, or brother or fider, but leaving two 
coufins his heirs at law, one of whom was his own 
mother. And the quedion -was, whether the mother 
could take as heir to her own fon. 

It was determined by the Mader of the Rolls, that 
though a father or mother could not, as father or mo- 
ther, inherit immediately after the fon, yet if the cafe 
fliould fo happen, that the father or mother were 

coufin 
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couiin.to the fon, and 3 s fuch' his heir, they might 
take notnrithilanding. And th 3 t here, though the 
heir was alfo mother, this did not hinder her from 
taking in the capacity or relation of coufin. 

§ 23. The fecond canon or rule of defcent is— 2d Canon. 

That the male iflue lhall be admitted before the red^to 
« female.” 

Thus fons ihall be admitted before daughters ; or, 
as Lord expreffes it, — In defcents the law prefers 

the worthieft of blood, therefore the fon inherits, and 
excludes the daughter } the brother is preferred be- 
fore the lifter, the uncle before the aunt. 

§ 24. This preference of males to females is evi- 
dently derived from the feudal law } but the Englijh 
law does not extend to a total exclulion of females, 
it only poftpones them to males : for though daughters 
are excluded by fons, yet they fucceed before any col- 
lateral relations. 

§ 25. The third canon or rule of defcent is, ‘'That 3d Canon. 

, , , . ’ , , The Eldeft 

“ where there are two or more males, m equal de- Male fuc- 

“ gree, the eldeft only lhall inherit, but the females 

•* altogether.” 

The doftrine of primogeniture is alfo of feudal 
origin ; for although upon the firft introduflion of 
hereditary fuccellion in feuds, they defcended to all 
the fons, yet that courfe was changed, in confequence 
of a conftitution of the Emperor Frederick . and this 
C c 3 doctrine 
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dodrine appears to have be^ ilril introduced into 
England by WiUiam the Norman, but was only appUed 
to honorary and military fees, which could not be 
divided without great inconvenience. 

l,ib. 7, c. 5. § 26. Thus it appears from Glanville that in th# 

reign of Hen. 2. eftates held by military fervice de- 
scended to the cldeft fon only ; and eftates held in 
focage were partible among all the iom.—Cum quis ergo 
hareditatem habens moriaiur, Ji micum Jilium haredem 
heibuerit, indiJiinSle verum eji quod filius tile patri fuo fue^ 
cedtt in totum. Si plures reliqueret filios, tunc dijiinguitur 
utrim ille fuerit jniles, Jvoe per feodum militare tenens, 
aid Liber Sokemamus, quia Ji miles fuerit, velper mili- 
iiam tenens, tunc fecundum jus regni Anglise, primoge- 
nitus filius patri fuccedit, in totum, ita quod nullus fra- 
irum fuorum ' partem inde de jure petere poteji. Si 
vero fuerit Liber Sokemannus tunc quidem dividetur 
hareditas inter omnes filios quotquot funt, per partes 
equates* 

Hift. 0. It. 5 that in Normandy lands were 

of two kinds, partible and not partible ; the lands that 
were partible were valvafories burgages and fuch like, 
which were much of the nature of our focage lands j 
thefe defeended to all the Tons, or to all the daughters. 
Lands not partible were fiefs and dignities ; they de. 
feended to the eldeft fon, and not to all the fons ; but 
if there were no fops, then to aft the daughters, and 
became partible. 


§ 28, The 
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§ 28. llie right of prinu^eniture appears however 
to have been fully eltablilhed in the reign of Hen^ 3. 
in focage lands, as well as in thofe held by a military 
tenure. For Bradorii in ftating the law of defcents, 64 i. 
fays : — Si quis plures habet film jut proprietatis femper 
defcendit ad primogemtunii eo quod ipfe inventus ejl 
primo in rerum natura^ 

§ 29. As to the females, being all equally incapa- 
ble of performing any military fervice, there could be 
no reafon for preferring the eldeft. And therefore f. 241. 
Littleton lays, where a man or woman feifed of lands 
in fee or in tail hath no idue but daughters, all the 
daughters lhall equally inherit, and make but one Tit. 19. f. t. 
hdlr. 

S 30. The fourth canon or rule of defcent is,— 4* Canon. 
That the lineal defcendants in infinitum of any per- prefen\atioi^ 
fon deceafed, lhall reprefent their anceftor, that is, 
lhall Hand in the fame place as the perfon himfelf . 
would have done, had he been living.” 

§ 31. “ Hence it is (fays Lord Ha/f”) that the fon Hift. c. iii 
** or grandchild, whether fon or daughter, of the 
“ eldeft fon, fucceedd before the younger fon ; and 
** the fon or grandchild of the eldeft brother,” before 
“ the youngeft brother ; and fo through all the de- 
** grees of fuccelfion, by the right of reprefentation, 

“ the right of proximity is transferred from the root 
** to the branches, and gives them the fame prefer- 
** ence as the next and worthieft of blood.” 


C c 4 


S 3*- It 
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§ 32. It follows from this rule that the nearefl; rela- 
tion is not always the heir at law } as the next coufiif 
jure reprefentatienis^ is preferred to the next couiin 
jure propinquitatis ; and the taking by reprcfcntatioit 
is called fucccflion per Jlirpes, according to the roots ; 
fince each branch inherits the fame lharc that their 
root or JlirpSy whom .they reprefent, would have 
taken. 

Hlft. c. u. § 33- Thus Lord Hale fays> — “This right tranf- 
“ ferred by reprefentation is infinite and unlimited in 
“ the degrees of thofe that defcend from the repre- 
“ fcnted. For the fon, the grandfon, and the great- 
grandfon, and fo in infinitum, enjoy the fame privi- 
“ lege of reprefentation as thofe from ^whom they 
“ derive their pedigree had, whether it be in defcents 
“ lineal or tranfverfal ; and therefore the great- 
“ grandchild of the eldeft brother, whether it be a 
“ fon or a daughter, fhall be preferred before the 
“ younger brother, becaufe, though the female be lefs 
“ worthy than the male, yet fhe ftands in right of 
“ reprefentation of the eldeft brother, who was more 
“ worthy than the younger." 

Idem. § 34. So, “ if a man have two daughters, and 

the eldeft dies in the life of the father, leaving fix 
“ daughters, and then the father dies, the youngeft 
“ daughter lhall have an equal fhare with the other 
“ fix daughters, becaufe they ftand in reprefentation 
“ and ftead of their mother, who could have but a 
“ moiety.” 


I Inft. 10 h. 


S 35- The 
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§ 35. The fifth canon or rule of defcent is—- 5th Canon. 
** That on failure of lineal defcendants or iffue of the ©eifcen^ 

« perfon laft feifed, the inheritance fhall defcend to 
** his collateral relations, being of the blood of the 
“ firll purchafer, fubje(ft to the three preceding 
“ rules.” 

§ 36. It is a maxim of the 'common law that no The Heir 
perfon can inherit an eftate, unlefs he is defcended 
from the firft purchafer, or original acquirer of it. P®*"* 

This rule is to be found in the Grand Coujiumier of 
Normandy^ ch. 25. from whence it was introduced 
here, and is plainly derived from the feudal law ; for 
•when feuds firft became hereditary, no perfon could 
fucceed to a feudum novum but the lineal defcendants 
of the perfon who firft acquired it, who was called 
the perquifttor. So that if a perfon died feifed of a 
feud of his own acquiring, without leaving iifue, it 
did not go to his brothers, but reverted to the donor. 

If it was a feudum antiquum, that is, if it had de- 
fcended to the valTal from his anceftors, then his bro- 
thers, or fuch other collateral relations as were de- 
fcended from the perfon who firft acquired it, might 
fucceed. 

§ 37. Thus Lord Hale fays, if the fon purchafes Hid. c. 1 1.' 
land and dies without iffue, *it ihall defeSnd to the heirs 
of the part of the father j and if he has none, then 
to the heirs on the part of the mother; becaufe though 
the fon has both the blood of the father and of the 
mother in him, yet he is of the whole blood of the 
mother ; and the confanguinity of the mother are 

confanfftinci 
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eonfanguinei cognati of the fon i and of the other fide, 
if the &ther had purchafed lands, and it had defcended 
to the fon, and the fon had died without ifliie, and 
without any heir of the part of the &ther, — ^it Ihould 
mver hiVe defcended in the line of the mother, but 
efcheated. For, though the eonfanguinei of the mo- 
ther were the eonfanguinei of the fon, yet they were 
not of confanguinitjT to the fether, who was the pur- 
chafer. But if there had been none of the blood of 
the grandfather, yet it might have reforted to the line 
of the grandmother ; becaufe her eonfanguinei Were 
as well of the blood of the father, as the mother’s 
confanguinity is of the blood of . the fon. Confe- 
quently alfo, if the grandfather had purchafed lands, 
and they had defcended to the father, and from him 
to the fon ; if the fon had entered and died without 
ilTue, his father’s brothers or fillers, or their defeend- 
ants ; or, for want of them, his great-grandfether’s 
brothers or fifters, or their defeendants ; or, for want 
of them, any of the confanguinity of the great-grand- 
father, or brothers or fifters of the great-grandmother, 
or their defeendants, might" have inherited. For the 
confanguinity of the great-grandmother was the con- 
fanguinify of the grandfather. But none of the line 
of the mother or grandmother, viz. the grandfather’s 
wife, Ihould have inherited, for that they were not oi 
the blood of the firft purchafer. And the fame rule, 
i converfof holds in purchafes in the line of the mo- 
ther or grandmother. They lhall always keep in the 
fame line that the firft purchafer fettled them in. 


S 38. When 
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§ 38. When the feudal rigor uras in part'abated, a sC«mm.«sit 
method was invented to let in the collaterid relationt 
t>f the firft purchafer to the inheritance by granting 
a feudum nvoum, to hold «/ feudum antiquim, that 
is, with all the qualities annexed, of a feud derived 
from his anceftors : and then the collateral relations 
were admitted to fucceed even in infirattm^ becaufr 
they might have been of the blood of the> firft ima|p> 
nary purchafer. 

§ 39. In imitation of this rule, it has long been aComiii.a**. 
eftablifhed, that every acquiliton of an ellate in fee 
fimple by purch^e, is coniidered by the Englifb iaw 
as a feudum aniiquumt or feud of indefinite antiquity ; 
and therefore the collateral kindred of the grantee, 
or defendants from any of his lineal anceftors, by 
whom the lands might have poflibly been purchafed, 
are capable of being called to the inheritance. 

§ 40. But Sir William Blackfione obferves, that idem, 
when an efiate hath really defended in a courfe of 
inheritance to the perfoa lafi fetf d, the ftri& rule of 
the feudal law is ftill obferved } and none are admitted 
but the heirs of thofe^rough whom the kiheritance 
hath pafled ; for idl others have demonltrably none of 
the blood of the firft purchafer in th^, and therefore 
fiiall never fucceed. 

§ 41. Thus where lands defend to aperfon on the 
part of the frther, none of his relations on the part 
of his mother can ixdterit them} and vice vhfa, where 

lands 
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lands ddeend to a perfon from his mother, no rftla* 
don on the part of his hither can inherit them. 

$ 43. Inheritances of this kind cannot be created 
by any a£k of the parties ; for if a perfon gives lands 
to another, to hold to him and his heirs, on the part 
of his mother, yet the heirs on the part of the hither 
ihall inherit. For no man' can create a new kind of 
inheritance not allowed by the law; and therefore 
the words — “ On the part of his mother,” are void. 

§ 43. Where a perfon is feifed in fee by defeent ex 
parte paterna^ or ex parte maternai^ there are many 
ads which may be done by fuch a perfon that will 
operate fo as to make him a new purchafer of the 
eftate, by which means it will be contidered as a feud 
of indefinite antiquity ; and will by that means be- 
come defcendible to his heirs general, whether of the 
paternal or maternal line. 

§ 44. Thus Lord Coke fays, if a man be feifed of 
lands as heir of the part of his mother, and maketh a 
feoffment in fee, and taketh back an eftate to him and 
to his heirs, this is a new purchafe ; and if he dieth 
without iffue, the hdrs of the part of the father fliall 
inherit. Mr. Hargrave has obferved on this paffage 
that Lord Coke muff be underftood to fpeak of two 
diftind conveyances in fee. The firft palling the ufe 
as well as the poffeffion to the feoffee, and fo com- 
pleatly divefting the feoffor of all intereft in the land j 
and the fecond regranting the eftate to him. 


S 45 - If 
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$ 45. If a perfoa fd&d ek faru nuOertut makes a i Inft. 12 1 . 
feoffment in fee» referving a rent to hitnfelf and his 
heirs, this rent will go to the heirs ex parte patema ; 
becaufe the feoffment in fee was a total difpofitimi of 
the land ; and the rent was acquired by purchafe. 

§ 46. The renewal of a leafe being confidered as a 
new acquifition, the perfon renewing becomes a pur- 
chafer, and the defeent is thereby altered. 

§ 47. Elizabeth Mafon having purchafed a leafe for M«fon».Day, 
three lives, died leaving Mary her daughter and heir, 315/ 
an infant. Two qf the lives being dead, the guar- 
dians of the infant, out of the profits of the eftate, 
took a new leafe, to the infant and her heirs, during 
three new lives, and afterwards the infent died without 
iffue. 

The quellion was, whether this leafe fliould defeend 
to the heirs of the infant ex parte paterna or materna. 

It was contended that it fhould go to the heirs ex 
parte materna, being a renewal only of the old leafe, 
and under the old truft. And if the infant»hea- had 
died without iffue, before the renewal, living the fur- 
viving cejiui que vie, there had been no queftion of it; 
and fo ought this new leafe, being renewed out of the 
profits of the old leafe. 

But it was anfwered and refolved by the Mailer of 
the Rolls, that this new leafe was a new acquifition, 
and veiled in the daughter, as a purchafer, and there- 
fore 
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foire Cbould firft go to the hdrs of die part of die 
fttber. And it vm decreed accordingly. 

The Lord Keeper coming into court, and bein^ 
a&ed his opinion on it, lidd, he was of the fame opi- 
nion, to prevent a rehearing. 

5 48. In a fubfequent cafe exadly iimilar, it was 
objeded that the renewal was an a£t done by a guar- 
dian, only during the minority ; and ought not to 
prejudice any who take by reprefentadon, it being 
merely voluntary, and not of necefiity. 

But Lord Hardwicke anfwered — If this had been 
Wantonly done by the guardian, without any real 
^ benefit to the infant, it would have been proper to 
“ have come into a Court of Equity, to be relieved 
againll it. But here was a juft and reafonable oc- 
** cafion for what the giurdian has done, for he was 
“ direfted to make purchafes for the benefit of the 
** infant. Here one'life being dead, furrendering the 
** old, and taking a new leafe, was themoft beneficial 
** purchafe for the infant that could be, and therefore 
** ought, to have the fame confequence as if done by 
** the infamt herfelf at her full age, and go to her 
“ heirs ex forte faterna** 

The cafe of Mafon v. Day is exa^ly in point. His 
Lordfhip diftnilTed the bill brought by the heir ex forte 
materna. 


Peirfon v. 
Shore. 
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§ 49. A truft eftate is defcendible ia die fiune 
manner as a legal one ; ib that where a tmil eftate 
. defcends from the mother, it vrill go to the heirs ex 
parte materna. But where the legal eftate defcends 
ex parte matemat and the truft eftate ex parte patema^ 
or vice verfa^ the truft eftate will merge in the legal. Tit. u. c. 2. 
and both will follow the line through which the legal 
eftate defcended. 

$ 50. Serjeant Selby agreed for the purchafe of the 
eftate in queftion, and paid for it, but died before any 
conveyance was made ; having by his will devifed all 
his real and perfonal eftate to his wife, in truft to 
educate and maintliin his fon, until he fhould attain 
the age of twenty-one years j and afterwards in truft 
to convey all the reft of his real eftate to his fon and 
his heirs. After the teftator’s death, the eftate was 
conveyed to Mrs. Selby who died before the fon at- 
tained twenty-one, but he afterwards attuned that age 
and died, haviiig been in poifellion of the eftate, and 
having devifed it to charitable ufes, which were void 
by the ftatute of mortmain. The leflbr of the plain- 
tiff was his heir at law on the part of the mother, and 
the defendants were his heirs at law on the pj^rt of the 
father’s mother. 

Lord Mansfield. — Serjeant Selby after his purchafe 
was owner of the equitable eftate, and had a right to 'fit. i». c. t 
go into Chancery to compel a conveyance. After his 3 °* 
death the vendor conveyed to the widow ; which con- 
veyance was abfolutely in truft for the fon. He out- 
lived his mother, and, on her death, the truft eftate was 

completely 
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completely vefted in him, and the legai eltite de* 
fcended to him fiom her. The queftioii is, to trhom 
the whole eftate defcended, on the death of the foil, 
for it did defcend, the devife to charitable nfes being 
▼oid. If it defcended from the mother, the leflbr of 
the plamtiff takes as heir at law. But it was con* 
tended that though he is heir, there is a truft for the 
paternal heirs ; and it was faid to be fettled that the 
court will not fuffer a truftee to recover in ejeftment 
againfi the cejlui que trujl, A cafe fo circumllanced 
as this in every particular probably never exilled be- 
fore, and perhaps never may again ; but cafes muft 
often have happened in which the general queftion 
'would arife, viz. whether when cejtui que trujl takes 
in the legal eftate, poffeffes under it, and dies, the 
legal and equitable eftates fllall open on his death, and 
be fevered for the different heirs. Confider firft upon 
authority, and fecondly upon principle. Firft, no cafe 
has ever exifted where it has been fo held, none where 
the heir at law of one denomination has, on the death 
of the anceftor, been confidered as a truftee for the 
heir at law of another denomination ; who would • 
have taken the equitable eftate if that and the legal 
eftate had not united. Secondly, on principle it feems 
to me impoffible^ for the moment both meet in the 
fame perfon, there is an end of the truft. He has the 
legal intereft, and all the profits by his bell: title. A 
man cannot be a truftee for himfelf. Why fhould the 
eftates open upon his death ? What equity has one fet 
of heirs more than the other ? He may dilpofe of the 
whole as he pleafes, and if he docs not, there is no 
room for Chancery to interpofe, and the rule of law 

muil 
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'ttiuft prevail, ^uacunque- via data therefore, the 
leflbr of the plaintiff is intitled. If the quelHon is 
doubtful then in this court the legal right mufl; pre- 
vail ; and if the weight of opinion and argument is, 
that the legal eftate muft draw the trufl: after it, the 
cafe is ffill ftronger againff the defendants. Judge- 
ment was given for the plaintiff. 

§ 51. Where an eftate is devifed to an heir at law 
in fuch a manner as to make him a purchafer of it. Vide Tit. 38. 
the defcent will be altered. 


§ 52. No conveyance of a particular eftate will 
alter the mode of defcent of the reverfion, becaufe it 
is not a total departure of the eftate. And therefore 
if a perfon feifed ex parte materna^ makes a gift in i i„ft. 126. 
tail, or leafe for life, referving rent, the heir on the 
part of the mother fliall have the reverlion, and alfo 
the rent, as incident thereto. 


§ 53. If a perfon feifed ex parte matema makes a 
feoffment in fee upon condition, his heir ex parte pa^ 
terna fhall enter for the condition broken, but the 
heir ex parte materna fhall enter upon him* and enjoy 
the eftate, becaufe an entry for a condition broken 
revefts the old eftate. 


Idem. 


Tit, 13. 
f.59. 
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S 54. Where a perfon feifed ex parte matema t inft. 12 
makes a feofim^t in fee, and the ufe is exprefsly ^^3 

limited to the feoffor and his heirs, or if there is no 
declaration of ufes, and the feoffment is not on fuch a 
confideration as to raife a ufe in the feoffee, and con- 
VoL. III. D d iequ^ntly 
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fe^ttenUy the ufe refults to the feoffor; in either e^e 
he. is in of the ancient ufe, juid not hy purchafe, and 
therefore the defeent is not altered. 

$ 55. A perfon feifed of lands by defeent ex parte 
materna made a feoffment of them to ufes. As to 
Blackacre to the ufe of himfelf for life, remainder to 
his vrife for life, remainder to the heirs of his body on 
his wife begotten, remainder to his own right heirs. 
And, as to Whiteacre, to the ufe of himfelf for 99 
years, if he Ihould fo long live ; remainder to his wife 
for life ; remainder to his firft and other fons in tail 
male ; remainder to himfelf and his right heirs. It 
was adjudged, that, upon the death of the huHiand 
without iffue, the remainder defeended to the heirs of 
the feoffor ex parte materna ; becaufe the ancient fee 
remained in him. 

§ 56. 'Where a fine is levied, or a recovery fuf- 
fered ; or, where a fine is levied to make a tenant to 
the pracipe, and a recovery fuffered againfi fiich 
tenant, and the ufes are declared to the perfon levying 
the fine, or fuffering the recovery ; or, where no ufes 
are declared, the mode of defeent of the efiate will 
hot be altered. 

§ 57. A. being fdfed in right of his wife of lands, 
which fhe had by defeent on the part of her mother ; 
the hulband and wife by deed covenanted to levy a 
fine, which wras thereby' declared fhould be to the ufe 
of the conufees and their heirs, to make them tenants 
to the preecipst in order to fuffer a common recovery ; 

and 
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and afterwards fuch recovery was had , accordingly ; 
which by the fame deed was declared Ihbuld be to the 
ufe of the faid A. for his life, and to his faid wife ior 
her life, and then to the firll and every other fon of 
their two bodies in tall male, remainder to the right 
Iieirs of the wife. 

A. and his wife died without iffue ; and the queftion 
was, whether the lands ihould defcend to the heir of 
the wife on the part of the mother, or to her heir on 
the part of the father. 

Trevor f Ch. Juft, delivered the opinion of the Court. 
In the arguing of ‘this cafe it has been infi (led on, that 
there is a difference between a ufe refulting by impli- 
cation of law, and a ufe limited by exprefs words ; 
but we are to confider how this point ftood before the 
flatute of ufes. Before that ftatute the law conftdered 
the eftate of the land, and the ufe of the land, ^ two 
diftind things j and therefore, before that ftatute, if a 
man had made conveyance either by deed of feoffment, 
or any other legal conveyance, he might therein by 
exprefs limitation have declared the ufe qf the land ; 
or, if there were no exprefs limitation, the .law gave 
it back to him again ; for he was not to pafs away the 
pernancy of the profits, without fome confideradon 
or eftoppel, by exprefs Gmitadbn: Vo that a man 
might at common law have feparated the ufe and the 
eftate ; and though the ufe and pernancy of the profits 
were neither created nor guided by the common law, 
yet the law took notice of them, and the cejiui que 
ufe had a remedy by fubpoena, fo that the ufe was 
D d 2 taken 
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: taken notice of as difiinft from the land, even at eoUi* 
mon law. Then comes the ftatute 27 Hen. 8. c. 10. 
and what alteration that made ‘is to be confidered. 
This ftatute executes the pofTeftion of the land in the 
feme plight and manner as the ufe was before i there- 
fore, as this conveyance is, this ancient ufe, which 
refults back, is not a new ufe ; for it muft be an old 
ufe, if it refult back as not difpofed of, and fo much 
of the ancient ufe ftill remained in him, as was un- 
difpofed of. Now, if the ufe would have gone this 
way before the ftatute, it will ftill go the fame way 
lince the ftatute. It is the fame thing, whether the 
ancient ufe comes back by implication of law, or by 
limitation of the party : for that the conftruftion of 
•law is founded on a fuppofal of the intention of the 
parties, and will convey and carry the ufe the fame 
way as it is fuppofed the party would have done. 
Now, if the law be fo in the cafe of a refulting ufe, 
which arifes by implication of law, what reafon is 
there, why it fliould have a different conftruffeion, 
where there is an exprefs declaration of the party ? 
Efpecially, iince this declaration makes no alteration 
of the eftate ; and the other ufe, limited to ji. and 
his wife,. is only a new intereft arifing out of the con- 
veyance only, becaufe it is not fo large an eftate as 
the fee was before. But, where the limitation is in 
fee, it makes no alteration, ‘hecaufe the one is as large 
an eftate as the other ; and it is ftill the fome refidue, 
remaining in the wife, which Ihe had not difpofed of 
before, that is a part, taken out of the whole, and of 
the fame nature as the other was ; and. this appears fo, 
not only from the reafon of the thing, but there are 

other 
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^er authorities alfo, which feem to fettle this point. 

And it is_all one, whether this ancient ufe in fee was 
created by implication of law, or by exprefs limitation 
of the party, if it be of the fame ellate. In the cafe 
pf Godbolt V. Freejlone, thefe authorities are held to be Ante, f. 55. 
good. A difference has been made between this cafe 
and that of Godbolt v. Freejlone ; namely, that this was 
not an immediate conveyance, as a feoffment to a 
perfon in fee, but that here there was a covenant to 
levy a fine, which was to be to the ufe of the conufees 
and their heirs, with an intent to have a common 
recovery : and hereupon the chief obje£lion is, that 
not only the legal eftate, but alfo the ufe, paffed to 
the conufees bott in law and equity ; fo that, when a 
a recovery was fuffered, the ufe in fee mull arife out 
of the eftate of the conufees. This carries the cafe a 
ftep farther than that of Godbolt v. Freejione; and it is fit 
1 ffiould give an anfwer to it. Now, this opinion 
feems to me to be grounded on taking this common 
recovery in a wrong fenfe : for this fine and recovery 
may be taken as two diftin£l conveyances, and, taking 
it as fuch, it is fubjeft to this objeftion. But, as it 
may be taken as two feveral, it may as well be taken 
as one Angle conveyance; and the deeck the fine, 
and the recovery may well be taken as feveral parts of 
one and the fame conveyance, which is the cafe in 
queftion, and eafily refolved ; for, where fuch a con- 
veyance is made by deed, fine, and common reco- 
very, though the eftate do move from one to another 
(as conduits) yet the eftate ori^nally moves only 
from the conufor, and the eftate is always in a man- 
ner in him ; as, if the eftate be declared to one for 

D d 3 life. 
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life, remainder in tail, and no limitation of the 
of the fee, the tife fball refuk back to the contifor, 
and not go to the conufee or recoverora. And fo, if 
there be a limitation of the ufe of the fee, that ufe 
Ihall and mull arife oiit of the eftate of the conufor, 
and not out of the e^ate of the recoverors. — kludge* 
xnent was given in favour of the heir partt 
matemd. 

§ 58. There is one fort of fine which alters the 

defcent ; and one cafe in which a common recovery 

has the fame cffe£t; of which an account will be 
Tit. 3ji 36. given under thofe refpedive titles. 

Rule of Col- S 59 * return to the fifth canon of defcent, Sir 
l»t- ral De- William Blackjione fays, the great and general prin-. 

»Comm.223. ciple upon which the law of collateral inheritances 

depends, is, that upon failure of iflue in the lafl: pro. 
prietor, 'the efiate ihall defeend to the blood of the 
firft purchafer ; or that it ihall refult back to the heirs 
of the body of that anceilor, from whom it either 
really has, or is fuppofed by fi£lion of law to have 
originally defeended ; according to the rule laid down 
in the Year Books, Fitzherbert and ifo/e;— “ That 
“ he who would have been heir to the fether of the 
“ deceafed, (and of courfe to the mother or any 
“ other real or ‘fuppofed purchafing anceftof,) ihall 
** alfo be heir to the fon.*' A maxim that will hold 
univerfally ; except in the cafe of a brother or filler 
of the half blood. 


$ 60. The 
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$ 60. The fizth canon or role of defcents is, that 6UiCBnon. 
collateral hdr of the perfon laft feifed muft be 
his next collateral kinfman of the whole blood. Blood. 

§ 61. Six William Bhckjione ohitr/ts xhdXtKvt and 
the other Yule of inheritance' that remains are only 
rules of evidence calculated to inveftigate who the 
purchafing anceftor was. 

§ 62. By the ancient cuftoms of Normandy^ a Grand.Couft. 
frater uterinus could not inherit from his brother, 
when the inheritance defcended from the father, and 
vice verfa ; from which the origin of the cuftom of 
excluding the h 51 f blood probably arofe. For Bra6lm fo. 6^ j 
ftates it as doubtful, whether the half blood on the 
fether’s iide was excluded from an inheritance, winch 
originally defcended from the common lather, or only 
from fuch as defcended from the refpeftjve mothers i 
and from newly purchafed lands, 

§ 63. It appears, however, from Brittorit ch. 119, 
that, when he wrote, the half blood was excluded from 
inheriting in all cafes. And, in 5 Edw. 2. a cafe Mayn. 148. 
arofe in which it was determiaed, that, where a per- xir Defcent 
fon died feife4 of lands, leaving a filler of the half PI 20. 
blood, and an uncle of the whole blood, the uncle 
ihould inherit, and pqt*the filler. 

S 64. It is therefore laid down by Littleton^ that if f. 6, 7. 
a man has two fons by divers venters, and the elder 
purchafes lands in fee fimple and dies without iffue, 
the younger brother lhall not have the bad, but the 
D d 4 vincle 
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uncle of the elder brother, or fome other his next 
coufin fhall have the fame ; becaufe the yoimger bro> 
ther is but of the half blood. So if a man has a fon 
and a daughter by one venter, and a fon by another 
venter, and the fon by the firft venter dies -without 
iffue, his filler lhall be his heir. 

De^nt M** S ^5’ ^ ^ has three daughters by one venter 
and one daughter by another venter, and dies feifed 
of lands, and all enter, and after two of the daughters 
by the firft venter die, the third daughter of the firft 
venter lhall be heir to them, and lhall have their two 
parts, and the fourth, daughter lhall take nothing from 
them, becaufe Ihe is of the half blood. 


"Wliit Sclfiti 
13 ncccf&ry. 


f,8. 


§ 66 . We have feen, that no perfon can be fuch an 
anceftor, as that an inheritance may be derived from 
him, unlefs he had adlual feifin. Thus, Littleton fays, 
** When a man is feifed of lands in fee fimple, and 
hath iffue a fon and a daughter by one venter, and 
** a fon by another venter, and die, and the eldeft 
fon enter and die without iffue, the daughter lhall 
** have the land and not the younger fon j yet the 
** younger fon is heir to the father, but not to his 
brother. But, if the elder fon doth not enter into 
“ the land after the death of his father, but die be- 
“ fore any entry made by him ; then the younger 
“ brother may enter, and fhall have the land, as heir 
“ to his father. But, when the elder fon in the cafe 
** aforefaid enters after the death of his father, and 
** bath poffeflion, there the filler lhall have the landj 

«< becaufe 
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** becaufe it is a rule, that pojfeffio fratris de feode 3 Rep. 41 i. 
« Jimplici putt fororem ejt hareeUm." 

§ 67. In confequence of this doftrine, it frequently 
becomes neceflary to determine, whether the heir ac- 
quired fuch a feilin, upon the death of his ancellor, 
as is required by law, to make him the ftock of the 
inheritance : for, if he has not acquired fuch a feifin, 
then his ancellor is the perfon who was lalt feifed of 
the inheritance; and to whom the claimants mull: 
make themfelves heirs. 

§ 68. It has been Hated, that an entry is in moll Tit. i. f.3j. 
cafes necelTary to acquire a feilin in deed ; and that, 
where lands lie in dilferent counties, there mull be 
an entry in each county. Thus, where the demefnes ilnft. i5<». 
of a manor extended into two counties, the eldell fon * 
entered into the demefnes in one county only, and 
took the profits in one county only, and died, without 
iffue. It was faid by Manwood, that his filler of the 
whole blood Ihould inherit the demefnes whereof her 
brother was feifed, and the brother of the half blood 
the rdl. 

§ 69. It has alfo been Hated, that the polTelfion of Tit. i. f. 39. 

a termor for years is the poflelfion of the perfon en- 

• • • 

titled to the freehold. Hence Lord Coke fays, if a ilnft. 
father makes a leafe for years, and the lefiee enters, 
and the eldeH fon (having fucceeded his &ther) dies 
during the term, before entry, or receipt of rent ; the 
younger fon of the half blood lhall not inherit, but 
the filler j becaufe the poffcflion of 'the leffee for years 
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is the poffeiEon of the elder fon, fo as he is a&iall]r 
feifed of the fee fimple : and confequeady, the hildr 
of the 'Whole blood is to be heir. 

. § 70. A. feifed in fee had two daughters by feversd 
venters ; and devifed a moiety of the land to his wife 
for feven years, and that the eldeit filter Ihould enter 
on the other moiety, on the day oi her . marriage. A* 
cfied ; his 'wife entered and educated the daughters : 
the eldelt filter entered with her hulband into the 
other moiety j the younger filter died without ifiue.— - 
Refolved, that the heir of the whole blood of the 
yoimger filter Ihould have her moiety : for the pof> 
felfion of the mother, for feven years, was an adual 
pollefilon in the younger filter. 

$ 71. It has been Rated that the polTelfion and feifin 
of one tenant in common is the poflelfion and feifin 
of the other, and fuch a pofielfion will exclude the 
half blood. 

$ 72. A, had ifiue B, a fon and M. a daughter by 
one venter, and iV. and 0 . daughters by another 
venter, and C, a fon by a third venter, and de'vifed all 
his lands to his wife durante vidtdtate and died. The 
vnfe entered into all. B. the eldelt fon died without 
laving entered. It 'was adjudged that the will was 
vend for a third part, and that the entry of the wife 
mto all made her feifed but of two parts and tenant 
m common 'with her fon of the third part, and that 
die entry of the -wife flibuld velt fuch pofieffion in 
COBimm in the fon of the third put as Ihould make a 
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fratrii in liim for Ms filler of the whole blood 
to inherit after the younger fon. 

§ 73. The pofiefiion of a guardian in focage is the 
pofiefiion of the ward; who thereby acquires an 
a£lual feifin without entry. Andy where a pollhu- 
mous fon is bom, and his mother is in poiTelfion of 
the lands whereof his father died feifed, Ihe becomes 
his guardian in focage ; and the infant fon will be 
thereby deemed to be actually feifed of the inheri* 
tance, fo as to exclude the half blood. 

§ 74. Alexander Newman being feiled in fee of 
four melTuages, and having iffue two daughters, died 
leaving his fecond wife enjient with a fon, who was 
bom fix weeks after the death of bis father, and lived 
five weeks, and then died ; Ms mother continuing all 
that time in pofleMon of the houfes, refiding in one of 
them with the two daughters, and receiving rent for 
the others. The quellion was, whether this was fuch 
a feifin as would exclude the daughters. It was ar- 
gued for the plaintilT the, heir at law of the fon, that 
the fon died lall aQually feifed in fee, by defcent, of 
the premifes. That, upon the death of tjie fiither, 
the premifes defeended upon his two daughters ; who, 
together with the mother being enjient with a fon, 
were then in rightful pofielfion ; that, upon the birth 
of the fon, fix weeks after, the ellate of the daughters 
was develled out of them, and the mother then became, 
and was, guardian in focage to her fon ; and that her 
pofiei&}R and receiving the rents and profits, was the 
a^ual^ pofleffion aitd feifin of the fon, and would 
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carry the defcent of the prenufes to the heir at law of; 
the fon. The infant fon was in poffirOion as much, as 
it was poflible for an infmit to be ; for he was bom, 
lived, and died, in one of the houfes, which gave a 
title to "the heir of the. whole blood; for the law 
would prefume, that the mother entered rightfully, as 
guardian to her infant, fon; and not wrongfully. For 
the defendant it was argued, that the rule of pofftffio 
fratris was extremely fevere, and ought not to be ex- 
tended, but Ihould be conftrued as favourably as pof- 
fible in favour of the daughters ; that, to make a 
fojfejjio fratrisy there ought to be an aftual feifin ; 
that it was not found or dated in the cafe, that the 
mother entered as guardian in focage, but that fhe 
and the two daughters continued in poifelHon from 
the timd of the hufband’s death ; and that, fix weeks 
after his death, the fon was bom, and died in the 
fame houfe ; that this was a continuance of the old 
eftate in herfelf and the daughters, or in the daughters 
only ; for the law would adjudge the poffeffion in 
thofe, who had a lawful right to the pofTeffion, 
namely the daughters ; and ^he court could not deter- 
mine, upon the faffs Hated in the cafe, whether the 
mother was in poflelHon as guardian to the fon, or as 
Tit. 6 . c. 4 . » trdpaffer, or for her quarentine in order to have 

4* dower. 

Lord Ch. Juft. De Grey^ having dated the cafe, 
deliyered the unanimous opinion of the court. ‘‘ This 
“ is an ejeftment, brought by the heir of a pofthu- 
“ mous fon, to recover the pretnifes in queftion, 
“ which were purchafed by his father; who died 

“ feifed 
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** fafed thereof in fee fimple, the 4th of yuof 1760, 
leaving two daughters by his iirfl: wife, and his fe> 
“ cond wife enjient with this pofthumous fon. The 
wife and daughters remained in the fame houfe 
“ where the father died : then the wife received fome 
rent for the houfes ; and afterwards, in yuly 1760, 
the fon was born, and in his lifetime the widow 
“ received more rent: then the fon died, having 
“ lived five weeks and three days, and Ihe received 
“ fome more rent after his death. Lands in fee 
“ fimple muft defcend to the heir of the whole blood 
“ of the perfon lall a£tually feifed thereof : and this 
“ is a maxim in the law of England^ which has fub- 
“ lifted for ages, as appears by BraElm^ 1. 2. fo. 65. 

Britton, cap. 119. fo. 271. Fleta, 1 . 6. cap. i. § 14. 
** Although this may fometimes be very hard upon 
fome children of the half blood of the perfon laft 
“ aftually feifed, yet we muft take the law as it is, 
“ and determine accordingly. The queftion there- 
“ fore is, whether this pofthumous fon was actually 
“ feifed of the premifes in queftion ? 

“ Upon the death of the father, his two daughters 
would have been good tenants to the prtfcipe before 
“ the birth of the pofthumous fon, ^vho could not 
“ lay his title before he was bom } the law vefted the 
“ feiftn in law in the daughters upon the death of the 
“ father, and in like manner vefted the feilin in law 
“ in the fon the moment he was born: if the 
daughters had aliened or been dilleifed, the fon 
“ would not have been ailually feifed, but would only 
•* have had a right of entry upon the poflellion of the 

“ alienee 
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“ alienee or diffeifor. This was the ground of mj 
** brother HilPs argument, namely, that the daaghters 
were difleifed by the mother, and that the fon 
“ died having only a right of entry ^ fo was never 
a&ualiy feifed. But the daughters were in aS:ual 
pofleiSon as well as the mother,' (of one houfe), 
** from the time of the death of their &ther until 
** the birth of the fon ; and were alfo in adual pof- 
feflion of the other three houfes, by the poflTeffion 
** of the tenants thereof ; whether any rent had been 
“ due, received, or not received, before the birth- of 
** the fon. 3 R^. 41, 42. Moor 125. Co. Lit. 14, 15. 
** And the rent, which was due and received before 
“ the birth of the fon, belonged to the daughters, 
** who were aftually feifed. For, by Babington (Ch. 
** full. C. B.) Trin. ^ H. 6 . ng a. if a man has iifue 
** a daught^ and dies, his wife being erfient^ the 
“ daughter may lawfully enter j and, if Ihe dies, her 
** heir may enter and take the profits for the time ; 
* and, afterwards, if the wife, being enjient by the 
" anceftor paramount, is delivered of a fon, the fon 
may enter, notwithflandin^ that the heir of his 
** filler is in by defeent j but he lhall not have an 
“ aflion of account, or any remedy for the iffues in 
** the mean time before his birth ; becaufe their entry 
was congeable until he was born } and if a church 
becomes void, and the fifeer or heir prefent, and 
“ their prefentee be inflituted and indufled before 
** his birth, he fhall not have the advantage of the 
“ avoidance; and yet by fuch prefentation he fhall 
“ not be out of poffeflion. At the time of the birth 
** of the fon (in the prefent cafe) his mother was in 

poffeffion. 
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poflelfion> as well as the daughters; the momeot 
he was bom flie became guardian in focage ; and, 

** upon fuppofition that nothing was done tp hinder 
** it, the law will prefume that fhe entered as guar- 
** dian to her fon the moment he was born, and 
nothing appears to the contrary, upon the feds 
** Hated in the cafe. She was in, without any decla> 

** ration how (he was in; and ads, without any 
“ words, amount in law to an entry ; for ads with- 
“ oujt words may make an, entry, but words without 

an ad (viz. entry into the lands, isle.") cannot make > Inft.S45^. 
“ an entry. 

“ It was objeded, that the mother being in one 
houfe, and receiving the rents of others, was a 
diffeifor, or that it was in the daughters. to make it 
** dilTeilin, Cro. Car. 303. and that, if one enters as 
“ guardian who is not fo, he is a difleifor. i Roll. 

** Ab. 662. (J.) PL 3. in anfwer to this. The fads in 
** this cafe are, that the mother continued in poflelhon 
** from the death of her hulband, received- the rents 
under leafes ; her poifeilion was general ; it does 
** not appear that (he oulfed the daughters, or made 
“ any adual or particular claim ; (he might continue 
“ in the houfe by quarentine, which continued nnril 
“ the fon was born ; and the entry of one is the entry 
“ of others, who have a. right to enter. 1 Roll. Ah. 

“ 740, 741. If guardian by nature make a leafe by 
** indenture to one, being under the title of the in- 
“ fimt, rendering rent to himfelf, which is paid ac- 
** cordingly, yet this is not any difleifin to the infant. 

“ 1 Roll. Ab. 659. pi. 13. 

« It 
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“ It is to be obferved, , that the title of the 
** daughters expired on the* birth of the fon, before 
** any election, to make the mother a dideifort was 
“ made; that the law will not prefume a wrong: 
** there never was any determination, that the mo* 
** ther’s entry or poffeflion was by wrong, in a cafe 
** like this : and it is impollible to fuppofe, in this cafe, 
“ that the whole rents and profits of the premifcs in 
“ queftion were not applied by the mother to the 
** common ufe of her daughters, herfelf, and the 
“ infant fon; indeed, if the mother had entered as 
“ guardian to the daughters, Ihe not being their 
“ guardian, it would have been a difieifin ; fo, if ihe 
“ had entered for het dower, wheh it was not afligned 
** to her. The poffeflion of the mother and daughters 
“ was the poffeflion of the daughters ; and, vdien the 
** fon was born, the eftate was dcvefted out of the 
“ daughters, and not before: then the fon was in 
** aftual poffeflion and feifin of the premifes by his 
mother ; who had a right to the poffeflion, as being 
“ his guardian by law, (namely) the perfon next of 
“ blood, to whom the inheritance cannot defcend: 

her poffeffion was the poffeflion of the fon, 
** 3 Rep. 42. Moore 125. A guardian need not be 
“ afligned. The feifin of a guardian of a fon by the 
** fecond venter lhall oult the daughters of the firit 
“ venter. % \AJ/tfe 6 . 

*'* Upon the whole we are all of opinion, that the 
premifes in queftion belong to the leflbr of the plain* 
** tiff; and' therefore we give judganent for the 
“ plaintiff.” 


S 75- -An 
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§ 75. An entry by a mother j as guardian in focage, 
will give a fufficient feifin to an infant, to exclude 
the heir of the half blood. 

76. A perfon died, leaving two daughters by dif- 
ferent venters: the mother entered as guardian in 386* 
focage and received the profits. The queftion was, 
whether this gave fuch a feifin to the daughters, that, 
on the death of one of them, the other could not 
inherit from her. It was contended, ill. That the 
entry of the mother as guardian in focage, afid her 
receipt of the profits, amounted to a fufficient feifin for 
her daughter, and that this point was fufficiently efta- 
bliflied by the cafe of Goodtitle v. Newman, ad. That 
the feifin of one coparcener was the feifin to the other. Tit. 19. f. 7. 
and the entry of one is in law the entry of the other. 

Lit. § 396. Where two claim by the fame title, as 
two fons from their father, and the youngeft fon 
enters, the law will prefiime that his entry was not to 
gain a polTelfion diftinft from his elder brother, but 
merely to preferve the eflate from a ftranger, and 
therefore though the younger fon dies feifed, and his 
iffue enters by defcent,*yet the entry of the elder 
brother or his heir is not therefore taken away. And 
if the law put fo favourable a conltruclion in that 
cafe where the younger fon cannot have any claim for 
himfelf, <iycr//cr/ fuch a^refumptiomfhould be made 
in the cafe of coparceners, who make but one heir, 
and fo it was ftated in Co. Lit. 243 b. tha: where' one 
coparcener enters generally and takes the profits, this 
lhall be accounted in law the entry of both, and no 
divefting of the moiety of her fitter. 

VoL.m. Ee 
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It was argued on the other fide that there was no 
feifin in faA by the eldeft fifter, but at moil a feifin in 
law, and the court would not incline to extend the 
operation of the rule excluding the fuccefiion of the 
half blood, beyond the find: letter of it. 

Lord Kenyon faid, ** Nothing can be clearer, than 
** that an infimt may confider whoever enters on his 
“ eftate, as entering for his ufe.” — Refolved, that 
the furviving lifter did not take by defcent, but the 
lands fhould go to the heir of the whole blood of the 
lifter who died. 


§ 77. Before the ftatute of ufes, it was held that 
there might be a fojfejjio fratris of a ufe. And there- 
fore where cejiui que t^e had iifue a fon and a daugh- 
ter by one venter, and a fon by another venter, and 
died, the eldeft fon took the profits, and died without 
ilTue; it was held that the ufe Ihould defcend to the 
daughter, as lifter and heir to her brother ; and not to 
the younger fon. 

The do&rine of half blood is now applied to trufts 
as fiilly as to legal eftates. 

AdvowFons, § 78. Advowfons, tithes, and rents, defcend to the 
? i whole blood ; but there muft be an a£tual feilin by 

3 Rep. 41 b. prefentation to the church, or receit of the tithes or 
rents, to make a pojfejjio fratris } fo that if the ^eft 
fon dies Before the church becomes vacant, or any 
receit of tithes or rent, his brother of the half blood 
will inherit, as heir to his father } who was the perfon 
laft feifed. 


Trufts de- 
fcend to the 
whole Blood, 
1 liifl. J4^. 
Dyer lO b. 


% 79. Thus 
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§ 79. Thus if a manfeifed of an adirowfonin grofs » ^oii Ab. 
hath iffue a fon and a daughter by one venter and a ***’ 

fon by another and dies, and the eldeft foh dies be- 
fore any prefentation, the youngeft brother fliall have 
the adrowfon^ becaufe the elder never had any feihn 
thereof. 

§ 80. But if the eldeft had prefented, and died Idem pi. 11. 
without iflue, the youngeft brother fliould not have 
had the advowfon, becaufe the prefentation put the 
fdfin in him. 

§81. If two daughters by feveral venters make IdtmpLiz, 
partition of an a£dvowfon in grofs to prefent by turns, ■*’ 
and after one dies without iflue before any prefenta- 
tion, the other fhall have the advowfon, becaufe there 
was no feifln thereof.— -But it would have been other- 
wife if ihe that died had prefented after partition. 

§ 83. Lord Coke fays, the do£trine of half blood ex- 1 Inft. 15 L 
tends to olEces, courts, liberties, franchifes, and com- 
mons of inheritance. 

S 83. A right to an eftate in remainder or reverfion 
will not exclude the half blood ; of whicK an account 
will be given in the next chapter. 

S 84. The feventh and laft canon or rule of defcent ^tb Canon, 
is,— “ That in collateral inheritances the male ftocks 

' btocka prc- 

ihall be pr^erred to the female (that is, kindred ferrcd. 

derived from the blood of the male anceftors, how- 
** ever remote, flutH be admitted before thole from 

£ e 3 “ the 
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the blood of the female, however near) unlefs 
where the lands have in fad defeended from a 
female.’* 

§ 85. Sir William Blackjlone obferves that this rule 
was eftablilhed in order to effeduate and carry into 
execution the fifth rule or principal canon of collateral 
inheritance, that every heir mull be of the blood of 
the firft purchafer. For when fuch purchafer was not 
cafily to be difeovered, after a long courfe of defeents, 
the lawyers not only endeavoured to invefligate him 
by taking the next relation of the whole blood to the 
perfon lafl in polleflion, but alfo confidering that a 
preference had been given to males by virtue of the 
fecond canon, through the whole courfe of lineal 
defeent, from the firft purchafer, to the prefent time, 
they judged it more likely that the lands Ihould have 
defeended to the laft tenant, from his male, than from 
his female anceftors. 

§ 86. After a due confideration of the canons or 
rules of defeent already laid down, it wall not 'be a 
difficult matter to afeertain the party on whom the law 
cafts the inheritance, whenever a comprehenfive genea- 
logy fhall be made out, of the perfons conneded in 
blood with the propofitus^ or party laft feifed : For 
there is no title in the EngUJh law reducible to a more 
technical f) item than the title of defeent in fee fimple. 
One or the other of two principles only will determine 
every cafe of competition on the fubjed of inheritance 
at common law; thefe principles are, i ft, dignity of 
blood, and 2d, proximity of blood. 


§87. Lord' 



Title XXIX. Defcent. Ch. iii. § 87 — ^89. 441 

§ 87. Lord Coke, in his Commentary on Littleton, 1 Inft. 10 «. 
has partly explained in what order the attribute of ** 
dignity of blood is applied by legal intendment. But 
as the whole fubjeft is fufceptible of a compendious 
arrangement, perhaps it may be fatisfaftory to enu- 
merate the feveral clalTes which by phyfical neceffity 
mull comprehend every defcription of kindred ; and 
to ftate the degree of dignity in which they (land to 
the propojitus. 

§ 88. Thefe clalTes are, 

1. The male flock of the paternal line. 

2. The female flock of the paternal line. 

3. The male branches of the female flock of the 
paternal line. 

4. The female branches of the female flock of the 
paternal line. 

5. The male flock of the maternal line. 

6. The female branches of the male flock of the 
maternal line. 

7. The male branches of the female flock of the 
maternal line. 

8. The female branches of the female flock of the 
maternal line. 

§ 89. The reafon and progrefs of this feries will on a 
little confideration appear intelligible. They who 
trace from the male flock, either in the afcending or 
E e 3 defcending 
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4efcen4ing line, muft of neceffity trace from a petfon 
name of Stiles^ whether it be Jehn, 
Ceqffryy GeorgCy Walter^ cr Richard ; and Stiles being 
the family name, they are all entitled to the firft rank 
of dignity. When thefe are exhaufted rccourfe is to 
be had to thofe female ftocks who have intermarried 
with the males of the name of Stiles, and have con- 
tributed to the blood of the paternal line ; fuch as 
Cecilia Kempe, Chrijiian Smith, and Ann Godfrey, 
who conftitute the fecond clafs. Every female having 
fo intermarried, at how remote foever a period, is 
deemed to be a ftock of the fame clafs, and all thofe 
of the fame clafs are held to be equal in point of 
dignity. It is further to be obfervetl that each ftock 
in the afcending line is fucccllively to be exhaufted^ 
firft in its male, and then in its female branches, be- 
fore we proceed to the next immediate female ftock, 
for reafons hereafter to be affigned j and this doftrine 
gives rife to the third and fourth dalles, namely the 
ma’e branches of the female ftock of the paternal, 
and the female branches of the female flock of the 
paternal line. The fame gradation takes place in the 
maternal line, and gives rife to the fubfequent, or 5, 
6, 7, and , 8 clafles, on the fame ground as in the 
paternal line, and therefore it is unnecelTary to repeat 
them. 

Thus far in explanation of the firft principle. 

S 90. The fecond principle, or that of proximity 
of blood, is twofold j it is ekhcr pofitive, or repnefen- 
tative. It is pofitive when parties daim in their own 

individual 
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individual right, as between the fecond and third fon, 
or between the uncle and grand uncle. It is reprefen* 
tative when either of the parties claims as being 
lineally defcended from another ; in which cafe he is 
entitled to the degree of proximity of his anceftor. 
Thus the grandfon of the eldelt fon of the propojitm 
is entitled before the fecond fon of the propejittts, 
though, in common acceptation, nearer by two de- 
grees; and the principle of reprefentative proximity 
is by the law of England io peremptory, that a female 
may avail herfelf thereof to the exclufion of a male 
claiming in his own right; for in defcents in fee 
fimple the daughter of the eldeft fon fhall fucceed in 
preference to the* fecond fon. 

§ 91. Having thus explained the nature of thefe 
two principles, we proceed to obferve that the firft 
principle, namely, that of dignity of blood, is politive, 
and operates on all occafions, without reference to 
any other principle, where it can be Ihewn that the 
claimants are unequal in point of dignity of blood, and 
that they range under different claffes of the feries as 
above Hated. In all fuch cafes the inheritance will 
veft, by a£t of law, in the worthieft of blood. Thus' 
if, according to the table of defcents annexed, a com- 
petition ffiould arife between the iflue of Andrew and 
EJiher Baker and the iflue of ’Rich&rd and Ann Stiles^ 
although the former reprefent an uncle and the latter a 
great great uncle, the latter fliall prevail, becaufe he is 
of the firll: clafs of dignity, whereas the former falls 
under the fifth. 

£ e 4 
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§ 92. But when the claimants rangp under the fame 
clafs of dignity, the firll principle is inert, recourfe 
muft then be had to the fecond, namely that of proxi- 
mity ; and the claimant lhall be preferred in refped of 
the proximity of the flock through which he claims 
to the propojitw. 

§ 93. Thus in a queftion between the ilTue of Luke 
and Frances KempSy and the iflue of William and Jane 
Smith, in the table annexed, the parties are equal in 
point of dignity, for they reprefent female flocks of 
the paternal line : but in regard to proximity Cecilia 
Kempc the mother of the father, is a nearer flock to 
the propojitus than Chrijiian Smith the mother of the 
grandfather, and therefore her reprefentatives fhall 
fucceedt 

§ 94. It will be apparent to every perfon, having 
thoroughly digelled the above fyflera, that it is appli- 
cable to any cafe that can be put on the fubjefl; of 
defcent. The cleamefs and certainty of the common 
law on this head has been long fince remarked by Lord 
Coke in his Preface to the feconcl part of his Reports — ■ 
“ In all my time I have not known two queflions 
made of the right of defeents by the common law, 
fo certain and fure the rules thereof be.” 


Obfervattons 
on Blackr « 
Bone's Doc^ 
trine of De* 
feents. 


§ 95. The chief point of difficulty that has occurred 
has been owing to the want of due attention to the 
doArine of reprefentative proximity, which, as is 
juftly obferved by Lord Hale, -- “ through all the de^ 
grets of fuqceffipn by thg right of reprefentation, 

« the 
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the right of proximity is transferred from the root 
‘‘ to the branches, and gives them the fame prcfer- 
“ ence as the next and worthieft of l)Iood.” In the 
defcending line this doftrine is fufficiently familiar and 
obvious ; but in the afcending line it is . not equally 
familiar, nor has it recently been duly explained. For 
although by the law of England the principle of re- 
prefentative proximity is equally applicable in the one 
line as in the other, yet in a table of defcents affixed 
to a work of defervedly great celebrity, the doftrine 
has been rcjeded, and a different fyftem has been 
adopted. 

5 96. The work alluded to is that popular treatife, 
the Commentaries on the Laws of England by Sir 
William Blackjlone, in which, after mature and repeat- 
ed deliberation, he perfifted in a fyftem repugnant to 
the law of defcents, as it had ftood and continued in 
England for upwards of five centuries ; and had been 
fucceffively expounded by Lord Hale^ Lord Chief 
Baron Gilbert., and the ableft vmters on the fubjeft. 

Now as the Commentaries are juftly fuppofed to 
contain the pure elements of the Englijh layr, and as 
the learned author has entered into an elaborate dif- 
cuffion of the queftion, it may be prefumed that the 
rifing generation will adniit the validity of his reafons 
without further enquiry, and that his fyftem will be 
generally adopted. But as we do not concur with the 
learned commentator, we deem' it a mark of refpe«3: 
due to his reputation, to confider the reafons affigned 
by him in fupport of bis opinion, and at the fame time 

to 
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to ftste the authorities which have induced us to pur> 
fue a different courfe of preference in the table of 
defcents annexed to this chapter. 

§ 97. The dodrine which gave rife to the difcuffion 
was ffated from the bench by Mr. Juffice Manwaode, 
in the cafe of Clere v. Brooke, as reported by Plowden, 
442. The queftion in that cafe was, whether the heir 
of the father’s mother, or the heir of the mother, were 
the right heir to the fon. The court were unanimous 
for the former, on account of the dignity of blood of 
the paternal line. 

Juffice Mamuoode having anfwered fome objeflions 
to this deciffon, obferved that, — “ where they (the 
** competitors ) are equally worthy in blood, then the 
** neareft lhall be preferred ; as if the purchafer die 
** without iffue, and the brother of the purchafer’s 
** father claim, and the brother of the purchafer's 
“ grandfather, that is to fay, the brother of the fa- 
“ ther of the purchafer’s father alfo claims the land, 
“ and the brother of the purchafer’s great-grand- 
** father, that is to fay on the part of the father in 
the lin^l afcent of males, alfo claims the land, 
** then the brother of the purchafer’s father fhall be 
preferred as heir, for be is neareft of the blood of 
** the purchafer's father, ahd they . are all equally 
** worthy in blood, for they are all of the blood pf 
“ males, which is the mpre worthy fex, and therefore 
** the neareft fhall be preferred as heir. And, if 
there is no fuch brtfther of the purchafer’s father, 
** Act any ilfee of fuch brother, nor any fifter of the 

** purchafer’s 
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** purchafer*8 father, nor any iflue . of her (for the 
** fifter fhall be in the fame degree as the brother, 
** where there is no brother) ; then the brother of the 
“ purchafer's grandfather, or his idlie, or the fifter 
of the purchafer’s grandfather, or her iftue, fhall 
be preferred before the brothor or fifter of the pur- 
■“ chafer’s great-grandfather, and their iflues, and fo 
on from them in infinitum. And fo the brother or 
fifier of the purchafer's grandmother, viz. the nw 
“ ther of the purchafer's father, Jhall be preferred be- 
“ fore the brother or fifter of the purchafer's great- 
“ grandmother, viz. mother of the purchafer's father's 
“ father, becaufe they are equally worthy in blood, for 
“ fuch heirs come from the blood of the female feu, from 
“ which the purchafer's father ijfued ; and, where 
** they are equally worthy, the next of blood Jhall aU 
“ ways be preferred as heir** 

^o this doftrine Mr. Juftice Blackftone objefts, and 
has declared his opinion, that the heir of the befailes 
or great grandmother on the part of the father, ought 
to be preferred to the heirs of the ailes or grandmother 
on the fame fide. Accordingly, in the table of de<‘ 
fcents annexed to the fecond -volume of the,Commeiu 
taries, he hath preferred the former, whom be diftin- 
guiihes by N° 10, to the latter or N* 1 1, for the fol- 
lowing reafons ; 

}ft, ** Bccanfe this point was not the princ^sd 
** qneftion in die cafe ed Ckre and Brook, but the 
^ law eoncenui^ it is defirered obiter only, and in the 
^ conrfe of argument, by Juftice Manwoede-, though 

“ afterwards 
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“ afterwards faid to be confirmed by the three other 
“ Juftices in fepar^te extrajudicial conferences with 
“ the reporter.” 

2d, “ Becaufe the Chief Juftice Dyrr, in reporting 
“ the refolution of the court in what feems to be the 
“ fame cafe (Dyer ^14.), takes no notice of this 
“ doftrine.” 

3d, “ Becaufe it appears from Plowdenh report, 
“ that very many gentlemen of the law were dilTatis- 
“ fied with the pofition of Juftice Manwoode.” 

4thly, “ Becaufe the pofition itfelf deftroys the 
otherwife entire and regular fymmctry of our legal 
courfe of defcents, as is manifeft by infpedting the* 
“ table, and deftroys that conftant preference of the 
“ male flocks in the law of inheritance, for which an 
“ additional reafon is before given, befide the mere 
“ dignity of blood.” 

5th, “ Becaufe it introduces all that uncertainty 
“ and contradidion, pointed out by an ingenious 
author,. [Law of Inheritances y 2d Ed. pp. 30. 38. 
61,62.66.) and ellablilhes a collateral dodrine 
“ incompatible with the principal point refolved in the 
“ cafe of Clere and Brooky viz,, the preference of 
“ N® 11 to N“ 14. And, though that learned writer 
propofes to refcind the principal point then refolved 
“ in order to clear this difficulty, it is apprehended 
that the difficulty may be better cleared by rejeding 

” the 
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the collateral doftrine, which was never yet re- 

folved at all.” 

6th, “ Becaufe, by the reafon that is given for this 
“ doftrine in Plowden, Bacorty and HaU, (viz. that, 
“ in any degree paramount, the firfl law refpedeth 
“ proximity and not dignity of blood) N" 1 8 ought 
“ alfo to be preferred to N“ 1 6, which is contrary to 
“ the 8th rule laid down by Hale himfelf. (Hiji. C. 

“ L. 247.)’* 

7th, “ Becaufe this pofition feems to contradift the 
“ allowed doftrine of Sir Edward Cokey (Co. Lifi. ii.') 
“ who lays it down under different names, that the 
“ blood of the Keinpcs (alias Sandies) fliall not in- 
“ herit, till the blood of the Stiles (alias Fairjields) 
“ fail. Now, the blood of the Stiles’s does certainly 
“ not fail, till both N° 9 and N° 10 are extinft. 
“ Wherefore N® ii, being the blood of the Kempesy 

ought not to inherit rill then.” 

8th, “ Becaufe, in the cafe, M. 12 Edward 4. 14. 

f 

(Fitz. Ah. tit. Defcenty 2. Bro. Ab. tit. Defcent, 38.) 
“ much relied on in that cafe of Clere and Brooky it 
“ is laid down as a rule, that cejluy que doit inheriter 
“ al pere doit inheriter al fits. And fo Sir Matthew 
“ Hale fays, {Hi/}, C. L. 243.) that, though the law 
“ excludes the father from inheriting, yet it fubfti- 
“ tutes and diredls the defcent as it Ihould have been, 
“ had the father inherited. Now, it is fettled by the 
“ refolution in Clere Brooky that N'’ 10 Ihould have 
“ inherited to Geoffrey Stiles the father before N® ii, 

“ and 
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« and therrforti No» it ought to b« pn&rred iit 
** inheriting to John Stiles the Ton.” 

§ 98. To thefe reafons full and fatisfafIcMy anfwers 
a^)ear to us to have been given m a trad entitled, 

Renaai^ chi the laws of defcents, and on the rea- 
** Ions alllgned by Mr. JufUce Blackjione for rqeding 
** in his table of defcent a point of dodrine laid down 
** in Plowderiy Lord Bacany and Hale,* — publilhed in 
1779.* And therefore the fubflance of thofe remarks 
ihall, for the fatisfadion of the iludent, be here Hated. 

§ 99. On the firft of Sir William Blackjl0ne\ rea- 
fons the authcR* obferves, that tits three introdndory 
reafons are merely fpeculative, they are rather prelimi* 
nary obfervations tium arguments from principle ; of 
eourfe the remarks muH be of the Dune nature ^>-<ts 
nothing pofidve can be determined from either, the 
reader will judge which has the befl grounds Sat pro* 
fumption. 

It is admitted, that the prelent pc»nt was not the 
principal qoeftion in the 'cafe of Clere and Brotkt 
however, as this dodrine was laid down by a judge 
fitting in court, and delivered in bis judicial capacity, 
ibme refped is due to his fendmous. And, though 
k may not be allowed that the law, delivered obiter ia 
the pr^nt cafe, was founded on the fame fubllan* 
rial reafons which led to the final judgment ; Hill be 
will not contend that, becaafe it was delivered ebkert 
k was therefore lefs reafonable j or, becaufe it was laid 

• By WiUiavi OfgooJi, Ef<J. rf 
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to be confirmed by tl^ three other juftices, that k vas 
not their opmion, or that it was a bad opinionu**^ 

On the fecond reafon, he remarks, that the re> 
port of Sir James Dyer is extremely fhort: for the Dyer 314. 
court were unanimous in their refolution. But, as he 
hath not given the diitind opinion at large of any of 
the bench, even to the point before them, can we rea> 
fonably expert him to take notice of any collateral 
matter ? If we wifli to hear the arguments, Pltwden 
hath reported them. If we are not fatisfied, whither 
can we refer ourfelves ? May it not hitherto be ^d, 

EJi ridiculum ad ea qtue habemus nihil dicere, quarere Pro Archil. 
qua habere non poffumusl Thus ftands the fad;. P/oze- 
den gives a comprehenfive report of the cafe, and the 
dodrine laid down, when the court gave their opinion. 

Dyer reports the judgment with a brief ftate of the 
quefiion, but takes no notice of this, nor any other 
dodrine. So far then the one is pofitive, the other 
neutral. Are we now to difcredit the reprefentations 
of the former, and conclude, from the filence of the 
latter, by an argument made up of incredulity and 
uncertainty, to rejed the only teftimony given, and 
extort evidence from a nullity ? This were, to fupport 
a caufe in the moft effedual manner. From Plewden 
k appears, that the Chief Juftice was prefent when 
Mamooode delivered thi^ as law. tVhat, then, can 
we infer from his filence, except his confent ?*' 

To the third he replies, that “ the accoimt, given 
by Pfdwden, is thus fubjoined in a note to the report 
of the cafe. ‘• Note, in the cafe before put, wdiere 

“ the 
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“ the purchafer in fee dies without iflue, and the bt<v 
“ ther of the grandmother on the part of the father 
“ claims the land as heir, and the brother of the 
great-grandmother alfo on the part of the father 
“ claims the land as heir, many were of opinion, be- 
“ caufe there was no nearer heir of the male line, the 
** brother of the grandmother fhould not be preferred 
“ as Juftice Manwoode had faid, but that the brother 
“ of the great-grandmother fhould be adjudged heir, 
“ for his blood is derived to the purchafer by two males, 
“ wz. by his father and grandfather; whereas the 
“ blood of the brother of the grandmother is derived 
“ to the purchafer but by one male, and the grand- 
“ father was not of the blood of the brother of the 
“ grandmother, but he was of the blood of the brother 
of the great-grandmother, and therefore fuch blood 
“ is more worthy. And upon this I put the queftion 
again to Manwoode m the prefence of Harper ^ ano- 
“ ther of the juftices of the common bench, both of 
“ whom held clearly that the brother of the grand- 
“ mother fhould be heir to the purchafer, and not 
“ the brother of the great-grandmother, becaufe the 
“ former is nearer in blood to the purchafer on the 
“ part of his father, which proximity holds place on 
“ the part of females conjoined by marriage to 
“ males, when fuch blood is once derived by a male 
“ to the firft purchafer. And another day I put the 
“ fame queftion to Mounfon, puifne judge of the fkme 
“ bench, and he was of the fame opinion with the 
“ other juftices for the fame caufe ; and, at another 
“ time afterwards, I put the fame queftion to the 
“ Lord Dyert who was of the fame opmioa alfo ; fo 
2 “ that 
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** that all the juftices of the common bench unani- 
“ moufly agreed in the fame cafe, that the brother of 
“ the purchafer’s grandmother, on the part of the 
“ father, Ihould be preferred before the brother of 
“ the purchafer’s great-grandmother on the part of the 
« father.” 

Thus the fame report, which tells us that many 
held a different opinion, tells us likewife, that this 
pofltion of Juftice Manwoode was confirmed by Juftice 
Harper^ Juftice Mounfon, and Lord Chief Juftice 
Dyer. Therefore, when Lord Bacon and Hale adopted 
this pofition, they had the unanimous authority of the 
Bench to fupport it : when the author of the Com- 
mentaries difallowed this pofition, he was juftified by 
the fcruples of many bye-ftanders to rejeft it. It re- 
mains to be enquired, who has been guided by the 
moft fufficient reafons. The authority muft furely 
preponderate with us. 

On the fourth reafon he obferves, that “ it may be 
a matter of furprize, that the firft pointed argument 
againft Juftice Manwoode'% pofition fhould be brought 
from a topic, fo irrelative as that of fyminetry : for 
law is the objedk of reafon, not the fubjeft of delinea- 
tion. The laws of defcent are regulated by the ana- 
logy of their principles, 'not by the’fymmetry of a 
table ; and, when a fyftem of inheritance is eftablifhed, 
little attention is paid to the appearance it may make 
in a fcheme of genesdogy. Being therefore confident, 
and meaning to prove, that our doflrine is founded 
Upon legal principles, we are not careful in. the firft 

Von. III. F f inftance 
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inftance for the fuhordinate concern of fymmetry. 
And in this fpirit, admitting for a moment that our 
pofition deilroys the regularity of the table, we mean 
to defend it on the ftrong ground of coniiftency. For, 
if we cannot unite both qualities, if a facrifice mud be 
made j which lhall we furrender ? the congruity of 
our principles, or the fymmetry of thdr delineation ?' 
If the eye be offended by irregularity ; to avoid this, 
{hall we difguft the mind by incongruity ? Can we he- 
fitate which to give up, the reality or the reprefenta- 
tion, the fubftance or the lhadow ? Thofe remarks 
might be made, if the learned author meaned to ap' 
ply the abfolute idea of fymmetry, and to require the 
fame in the draught of a courfe* of defeent. But it 
may be urged, he hath guarded againft the pertnefs 
of fuch interrogatories, by fpecifying the fymmetry of 
the legal courfe of defeents, which mull be relative. 
In fuch cafe, before we can confefs, deny, or retort 
the charge, we mull acquaint ourfelves with the nature 
of the thing dellroyed ; and in what manner it is con* 
necled with the fubjedl.” 

The legal courfe of defeent is chalked out by the 
laws of inheritance : the fymmetry of which courfe 
arifes from a due exemplification of thofe laws, agree- 
ably to the principles thereof. And it is conllituted 
by, and can dnly exill fo ' long as the courfe of de- 
feents conforms itfelf to, the legal principles of inhe- 
ritance. The idea of fymmetry is conceived, and 
regulated by fuch conformity, in which fenfe it is 
altogether relative. In Ihort, the entire and regular 
fymmetry of the legal courfe of defeents is nothing 

more 
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^ore than that otder, which is obfervable in a praxis 
of thofe ptinciples, whereby the courfe is directed.** 

“ Thus, the legal fymmetry of the table will finally 
refolve itfelf into a conformity to the principles of 
defcent, to which an appeal is more direct than to the 
medium of delineation. For if, by any pofition, one 
of the principles of defcent is ' violated ) by the fame 
will this fymmetry be alfo deftroyed.” 

“ Let us then compare the pofition of Manwoodi 
with the principles above dated ; and we fiiall difcover 
whether the charge contained in this fourth reafon be 
well founded,” 

The dofliine laid down by Manwoode is, that 
where all the branches or defcendants of the male 
dock are extinft, the brother or fider of the mother 
of the purchafer’s father, or N* 1 1 , fliall inherit and 
be preferred before the brother or fider of the pur- 
chafer’s great-grandmother, or N* 10, for whom Mr, 
Judice Blackjlone contends,” 

** Fird, in pcdnt of dignity of blood, the claimants 
are equal, they reprefent female docks the paternal 
line; therefore, upon that ground merely, the one 
cannot be preferred to the other ; but 

“ Secondly, in point of proximity, it is obvious 
that the grandmother, or N* 1 1, is nearer to the per- 
fon lad feifed than the great-grandmother, or N° 10; 
on which account the reprefentatives of the former are 
preferred by Judice Manwoode.** 

F f 2 “ It 
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“ It follows then, that this pofition, being fupported 
by the principles of inheritance, cannot deftroy that 
regular fymmetry, which arifes from a conformity to 
thofe very principles. 

“ On the contrary, let a perfon, having a diftinft 
and perfect conception of tlie feveral clalTes of dignity, 
with the notion of proximity fuperadded, view the 
table ; he will trace from the propofitus, and expeft 
that, when one clafs is exhaulled, the number denot- 
ing immediate preference will be affixed to the neareft 
claimant of the enfuing clafs. For inftance, in the 
male ftock of the paternal line afeending, he will 
find the inheritance regularly given to the neareft re- 
prefentative, firft to the uncles and aunts, or N* 7, 
then to the great-uncles and aunts or N" 8, and fo on 
■till the clafs is exhauft ; but, when he comes to the 
fecond clafs, or female ftocks of the paternal line, he 
will revolt at the preference given to the more remote 
from the propofitus, and contend that the legal courfe 
of defeents is deftroyed in that inftance ; and that the 
violation thereof is increafed by the contrail with the 
maternal line, where due regard is paid to proximity, 
and the regular order preferved.” 

“ The fecond claufe of this fourth reafon contains 
a charge, which reduces us to. the neceffity of enquir- 
ing whether the matter be rightly underftood between 
us ? Whether we are agreed upon terms ? Otherwife, 
in what manner can this pofition “ deftroy the con- 

ftant prefereiibe of male ftocks,*' when, by the 
queftion, they and their defeendants arc extind ? For, 


were 
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wcfe there any male ftocks, or their reprefentatives, 
furviving, they would certainly fucceed; and there 
would be no contefl between the prefent competitors. 

If N* 1 1 be appointed immediately after N® 9, it will 
certainly deftroy the preference of .N® to. But, does 
N* 10, being the reprefentative of Chrijlian Smith , 
reprefent a male ftock ? In faft, what poffible preten- 
lions can either of the claimants have ? That both are 
of the paternal line is granted ; but, it is evident that 
the brothers and lifters of Cecilia Kempe^ and Chrijlian 
Smitht are the reprefentatives of female ftocks ; and, 
be the preference given to either, furely the “ pre- 
“ ference of the male ftocks” cannot bfe deftroyed 
thereby. For, as the queftion is fairly ftated by a 
learned Chief Baron, “ the blood of the father’s mo- G!lb. Ten. 

“ ther was preferred to the blood of his grandmother, 
being both female bloods^ and both coming under 
** the confideration of ancient tenants, the nearer 
“ tenant’s blood was preferred to the more remote.” 

“ But, if it be contended, that the blood of Chrif- 
tian Smith may be traced through the male ftocks of 
the paternal line, it is granted. But, may not the 
blood of Cecilia Kempe be traced through a male 
ftock to the propofitus likewife ? And, as Harper 
lays, “ proximity holds place, on the part of females Pluwdena^o 
conjoined by marriage to males,* when fuch blood 
“ is once derived by a male to the firft purchafer.” 

And fuch connexion wi;h the paternal line is the 
stvowed reafon of the preference, l^e frere le ailes 
fera heir al purchafour, et nemy le frere le befailes, 
purteo que il eft plus prochein en fanke al purchafbur 
F f 3 del 
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d/el part de fa pere. The laws of Et^land do certvnl^ 
prefer the defcendants from the male and female 
Hocks of the paternal line : and, ihould any fyftem 
overlook this dilHndion, it would be no difficult mat- 
ter to contravert it. But, in the prefent calls, we have 
nothing to apprehend from that objeflion, nor “ from 
a Comm. ssS, the additional reafon before given : for, what is it f 

“ The argument of probability, the reafonable proof 
** required by the law, that the claimant be nrx/ of 
the whole blood to the perfon la/i in pofleffion, (or 
derived from the fame couple of ancellors,) which 
will probably anfwer the fame end, as if he could 
“ trace his pedigree in a direft line from the firft pur- 
** chafer,” Now, who are the next 'couple of ancef- 
tors, who have iflvie, and in whofe favour the argu- 
ment of probability ought to weigh ? The anfwer is, 
Luke and Francis Kempe } from whom the perfon 
lad in polfellion, and N” ii, are both lineally de- 
feended. Neverthelefs, the author of the Commen- 
taries contends for the iffue of William and yane 
Smith, a more remote couple of anceilors ; not recol- 
IComm.ssi* leding his obfervation, that jthe higher the common 
** dock is removed, the more will even the probab»> 
** lity decreafe,” 

On the fifth reafon he remarks that, ** when the 
reader ihall be made acquainted with the itature of 
thefe uncertainties and contradifHons, it will be t 
matter of furprize, that a learned man Ihould fugged: 
them; and of dill greater furprife, that a really 
learned man ihould repeat them. In the fird place, it 
will be manifed by confuldng the work of the ingeni. 

out 
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ous author quoted, that the charge of all thofe uncer* 
taindes and contradictions is brought againft the firit 
grand principle of the laws of inheritance ; and there- 
fore this charge, even if it were valid, is not to be 
pointed againlt any particular application of the prin- 
ciple, but againit its general application. Hence it is 
equally to be brought againft JuRice BlackJione*i pofi- 
tion, as againft that of Manwoode'' 

** The charge is this: — Here I would raife a 
** quere, or dubitatur, whether the defcendants from 
** the collateral anceftors of the feveral clafles, (or 
“ N* to, II, 12, 13,) are inheritable or not, before 
** the mother’s, brother (or 14.) And, in my 
“ opinion, the doClrine feems, either way, chargeable 
“ with fome repugnance : for, on the one hand, if 
“ they are to be preferred to the mother’s brother (as 
“ I conceive the law is) then it diredly impugns and 
** impeaches the rule, which gives the inheritance 
“ ratione proximitatis to the brother or Rfters of the 
** paternal grandmother or (N^ 11.) in preference to 
“ the brothers or fifters of the maternal aunt of the 
“ grandfather, or (N''*io.) on this foundation as it is 
“ alledged ; becaufe proxima non remota caufa in 
“ jure fpeSlatur : and, if the defcendants from the 
** collateral anceftors are not to be preferred to 
** the mother’s brother but to Ije totally excluded, 
** this would be abfurd ; forafmuch as then the pater- 
** nal uncles and aunts of the mothef, and the grand- 
** mother of the paternal line fliould not be capable 
** of inheriting, when the defcendants from the bro- 
** thers and fifters of the remoteft feme, in the dired 
Ff4 “line, 


m 
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** line, are held to be inheritable.*’— That is to lay, 
it is inconfiftent, that the principle of proximity fliall 
take place between the claimants N* 10, ii, 12, 13, 
and not between them and N° 14, which reprefents 
the mother’s brother, and is certainly nearer than any 
of the clalTes above mentioned. Now, the reader 
fees that, for want of a difcretive judgment to difcover 
that the faid feveral clafles of collateral anceftors, 
though more remote than N® 14, yet they are of the 
paternal line ; the ingenious author cited hath per> 
plexed the quellion by applying the tell of proxi- 
mity between them and the mother’s brother, who is 
of the maternal line, and confequently lhall not 
inherit till the paternal line be exhaulled. Whereas 
that teft Ihould never be applied, but where the 
parties are equal in point of dignity. Let it be fur- 
ther obferved, that this charge, futile as it is, is not 
brought particularly againftN® ii, the clafsfor which 
we contend>but againll the feveral clajfes reprefented 
by N* 10, II, 12, 13. It is not brought fpecihcally 
againll Juftice Manv;oode’s polition, as this fifth rea- 
fon would infinuate, but againil “ the defcendants of 
the collateral anceftors of the higher clafles;” 
among others, comprehending N“ 10, the clafs for 
which Mr. Juflice Blackjione contends. Does it not 
then argue a great degree of partiality, when a gene- 
ral objedion is brought (good or bad no matter) not 
to regard our own cafe, but to enforce it againll anq- 
ther, which, by confeflion, is in the fame predicament ? 
Yet the author of the Commentaries, whofc own ppr- 
fition, as favouring the more remote claimant, js moll 
obnoxious to this cenfure, difregarding his own fitua- 

tion 



^ttU'HSXL. Defcertt. C^. ui. §99. 44 > 

tion, hith brought the whole weight of the chaige on 
the devoted fyflem of Manwoode. 

“ If we may avail ourfelves of the opinion of this 
author, where he fimply informs us what the law is, 
fnot what it ought to be), we fhall find that he concurs 
with Juftice Manwoode-, and all the elder writers. He 
puts the cafe at prdent in quelUon, and decides it thus : 

** If the male ftock of the paternal line is totally ex- 
“ tina at the death of the purchafer, then the inherit- 
** ance will devolve on the heirs of father' s mother, 
or N* 1 1 ; and, when they are extiuft before entry, 
then it goes to the heirs of the grandfather’s mo- 
** ther,” orN-io. Again, he juftly cenfures the 
reafon given in defence of J. Blackjione*^ opinion, that 
more of the purchafer’s male anceftors have been de- 
fcended from, and born of, the femes in the higher 
clafies. “ If this argument muft be allowed to have Laws of Inh. 
any force at all, it proves too much, and will con- 
elude, if it concludes any thing, for the higheft 
** clafs,” or the reprefentatives of Ann Godfrey, 

** So &r, then, the charges of uncertainty and con- 
tradiclion, though groundlefs, were not pointed by the 
learned writer againft one fyftem more than the other. 

His deliberate opinion fuppoits • our argument, and is 
direftly contrary to that of Mr. Jullice Blackjione. 

** Again, this pofition is charged with ** eftablilh- 
ing a collateral dodrine, incompatible with the prin- 
** cipal point refolved in the cafe of Clere and Brook.'* 

If the nature of this collateral doflrine had been pre- 
1 1 cifdy 
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d&ly ftated» it would have been more iatisfa^iory » aa* 
then, we might have gone immediately to the point* 
At prefent, we will ftate the only part of the cafe, 
which carries (as we conceive) the leall appearance of 
inconqiatibility. 

** The circumflance, that would mod ftrike a perfon 
unacquainted with the principles of defcent, is that in 
the cafe mentioned, the more remote claimant was pre* 
ferred j whereas, at prefpnt, we contend for proximity. 
He is anfwered, in that cafe, the more remote claimant 
was the more worthy in blood, which lhall always fu- 
perfede proximity ; but, in the prefent cafe, they are 
equal in refped of dignity of blood; in which fituation 
we can only refort to proximity. We do not mean to 
infult the learned Judge, by propodng this as an ob> 
je^on on his part : it is unworthy of him ; and we 
have only to lament, that the nature of the charge is 
fuch, that we can only make a general defence, by 
pleading not guilt)'. To eftablilh this incompatibility, 
it fhould be proved, that N” i o is more worthy than 
N* II. This hath not been,attempted. Therefore, if 
the reputation of the commentator did not prevent us 
from making .hafty conclufions, we ihould be well juf* 
tified in treating this charge as a violent aflumption. 

** On our part, it will be fufficient to ihew, that the 
point fettled, and the point contended for, do both con* 
form to the principles already dated. In the fird in* 
dance, the claimant took on account of dignity of 
blood. In the fecond^ that principle did not operate. 
N*’i i ought therefore to take on account of proxi* 

mity* 
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mffy. We fiiall not enter further into the detail^ as die 
reader can ealily apply both cafeS to the &me fyftem. 
It will not, then, readily appear, in what manner this 
pofltion can eftabliih a doSrine, incompatible with the 
point fettled. 

“ Till a more dire£l charge be brought, this, we 
hope, will be a fulHcient vindication : and, now we are 
upon the fubjed, we retort the accufatioa. We fay 
that, in the table of defeent, the preference given in 
the 'paternal line is incompatible with the preference 
given in the maternal line. And, as we difapprove of 
general charges in our own cafe, it is fitting that the 
objedions we bring fiiould be particular. 

In the paternal line, Cecilia Kempe and Chrijlian 
Smith are female ftocks ; and the reprefentatives of the 
latter, though more remote from the perfon lafl: feifed, 
are preferred to the former for this reafon, becaufe their 
blood is derived to the perfon lall feifed by. two males. 

** In the maternal line, Hannah Willis and Sufan 
Bates Hand in the fame point of relation with the two 
above named, the difference of line excepted; and, 
though the reprefentatives of Sufan Bates derive their 
blood from the perfon lafi feifed-by two males, and are 
precifely in the fame predicament with thofe of Chriftian 
Smithf With refped to blood, ilill they are not preferred 
in die maternal line, which is incompatible. 

** The £td Is, that, in the maternal line, the table 
of defeent is properly delineated: the principles of 

dignity 
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dig^ty and proximity are invariably purfued dirot^h* 
out. • In the paternal line, they arerhot. No wonder, 
ther^ore, that they are incompatible. 

To the fixth reafon he replies ; It is admitted, 
that Lord Bacon exprelTes himfelf in thefe dired terms : 
•* In any degree paramount^ the the law refpeSleth 
** proximity and not dignity of hlood." But, after a 
tedious fcarch, we could find no fuch terms nor doc- 
trine in Plowden. Perhaps it would be a difficult mat- 
ter to point it out : though, to difcover the opinion 
really delivered on the occafion, we have only to refer 
to page 449, where we find in what exprefs terms a 
do 61 rine is laid down, altogether contrary to that dated 
Plowd> 449. in the reafon. “ If one claim from the father’s mo- 
** ther, and another claim from the great grandfather 
“ direft, the latter fhall be preferred ; et uncore /’ auter 
“ ejl plus prochein del fanche^ mcs ejl meins digne de 
** fancbe.” 

“ Like wife, after a diligent fearch, we could find 
jio fuch doftrinc in Hale ; and, till we are referred to 
the doftrine we cannot find, we mull content ourfelves 
with fuch 'infonnation as we can find. His firft rule is 
this : “ The law prefers the worthieft of blood. 
“ Thofe of the male line lhall be preferred ufque 
Fafc Hlft. “ itfnitum. Again, if the great great great grandfa- 
C. L. a?!' Qj. jjjg great great great grandmother of the 

“ father has a brother or fifter, flie fhall be preferred, 
“ and exclude the mother’s brother, though he is much. 
** nearer'* 


“ Thus, 
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Thus, though, from the nature of the thing, vre 
cannot ftridly prove, th« no fuch doftrine appears in 
Plowden nor in Hale, ftill we have brought the bell 
poffible proof from their own words ; whereby, it is 
evident, they put forth doftrines diredlly contrary to 
thofe fuggefted. For more fatisfaftory evidence, we 
refer the readers to their refpcftive works, which, con- 
trary to the laudable precllion our author ufually 
adopts, he hath cited at large without any particular 
reference. Though we niuch ftifpeft, that their re- 
iearches on this head will, like our own, be ftuitlefs.” 

If, then, it be allowed, that thefe opinions do not 
in anywife appear, it is impolfible they Ihould appear 
as the reafpns given for any particular doflrine. But, 
if the avowed reafons of the doftrine we fupport be 
required, Plowden's have been Hated. Sir Matthew 
Hale fays, “ and though it be alfo true, that the great 
“ grandmother’s blood has pafled through more males 
“ of the father’s blood than the blood of the grand- 
“ mother or mother of the father ; yet, in this cafe, 

the father’s mother’s lifter lhall be preferred before 
“ the father’s grandmother’s brother, becaufe they are 
“ all in the female line, viz. cognati, and not agnati ; 
“ and the father’s mother’s lifter is neareft, and there- 
“ fore lhall have the preference as well as in the male 
“ line afcending, the fether’s brother or his filter lhall 
“ be preferred before the grandfather’s brother.” 


“ With refpeCl to Lord Bacon* s polition, we fiiall 
fimply. obferve, that, as it is totally repugnant to the 
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^hit of tho& laws, whence the doftrine of ckfcent 
originates, fo it has been contradicted by erely writer 
on the fubjeCt, and is therefore inadmiffible. When 
we recollect the obligations in general fcience, that are 
due to this fublime and poietrating genius, let not this 
miflake be remembered ; when our admiration leads us 
to confider him as fome fuperior being, even this error 
may convince us that he was human. 

Upon the whole, then, it appears that Lord Bacon 
miitook the reafon of this dodrine entirely ; and the 
author of the Commentaries, obferving the error, hath 
unwittingly imputed the fame to Plowden and Hale j 
which, being a refutable pofition, is brought to create 
an inconfiftency in Haldi dodrine. Whereas, the 
perfeCHon of his fyftem will thereby more forcibly ap- 
pear, inafmuch as nothing irregular can poflibly fquare 
with it. How far the multiplicity of learning, our 
author was obliged to confult, may have occafioned 
this miflake, we know not ; but are affured that, 
howev^ his fyftem may be continued, he will not 
fuSer imputed opinions to .remain on record againfb 
thofe refpedable characters, fo contrary to their pro- 
fefled fentiments, and which reduce them to an 
abfurdhy.*’ 

On the feVenth, he obferves, that ** it is an incon- 
trovertible point, that the blood of the Kempes ihall 
not inherit, till that of the Stileses fail. There is like- 
wife no queftion, whether it &ils at N* 9, which bears 
tile name of Stiles. But the cafe is not altogether fo 
obvious with tefped to N* 10, notwithllwding that 

theft 
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^iefe two numbers are coupled together, as if one and 
the fame reafon made them finular inftances. For, on 
examination, it will be found, that the name, to which 
jthat number is affixed, is Smith. Howerer, on tracing 
upwards, we fhall find that, fome generations back, 
the great grandfather of yobn Stiles married a certain 
Chrijtian Smith ; who is fuppofed to have reprefenta* 
tives ftill living. We muft, therefore, admit, that a 
portion of the blood of the perfon laft feifed may be 
traced to N” to, or the faid Chri/lian Smith, as to a 
female ftock of the paternal line, and not, as feems by 
the reafon to be infinuated, as if it were of a degree to 
be mentioned in point of dignity with N° 9. 

It is then admitted, that the blood of yohn Stiles 
does not fail, while N‘ 10 ezifls. 

** But it will likewife be found, that George Stiles 
the grandfather married Cecilia Kempe. Now, ac- 
cording to Sir Edward Coke, the father hath two 
** immediate bloods in him, the blood of his father 
“ and the blood of his mother, (or Cecilia Kempe), 
and both thefe bloods are of the part of the fiuher.” 

And, by confulting the table of ance(lor% in the Com- 
mentaries, B. 2. c. 14. it will appear, that the Smiths 
contribute one-eighth, and the Kempes one-fourth, of 
the blood the perfon laft feifed ', or, to adopt the 
exprellion of the ingenious author lately cited, the Law of Inh. 

grandmother fumilhes a double portion of conian- 
** guinity, to what the great grandmother does.** 

It is then evident, that, as the blood of John Stiles does 
'not fail, while N* 10 exifts, fo', neither, does it ffiil, 

ta while 
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wHIe any of the reprefentadves of the grandntpdier 
or N* 1 1 exift.' 

** Since this is nec^arily the cafe, how fhall we 
account for the diftindaon fo viilble in'the text, where 
the name of Smtb is omitted, and the number repre* 
fendng it Is found in fuch worihtpfuJ fociety ; whereas 
great care is taken to inform us, that N“ xi, though 
reprefendng a much nearer relation, is of the blood of 
the Ketnpesy and therefore to be poftponed ? 

“ This queftion we do not undertake to folve. 

“ But having difcovered, what was unobferved in 
the prefent reafon, that, when the Name of Stiles is 
no more. Hill the blood of the paternal line flows in 
two channels, are we to admit the concluflon which 
appears fo deliberate ; or, are we to advance the neg> 
lefted N® II, whofe title previoufly prefents itfelf upon 
a regular tracing, and, in many other refpeds, appears 
to be fo juftifiable ? 

“ If we advert to our author’s own computation lb 
lately mentioned, we lhall perceive that the relation, 
between N» 1 1 and the perfon lafl fdfed, is much 
nearer than the relation between N* lo and the perfon 
laft feifed. However, we IhaH avail ourfelves no far- 
ther of this obfervation, than to pr^fume it is very fair 
ground, whereon to producp at lead the Ample claim 
of N* X X : the right may be difcufled stiterwards. 
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** The cafe of the claimants is fuch as hath been al- 
i^y ftated ; yrt \dll apply to a decifion from which 
there will be no appeal. 

** The reader is deiired to call his eye on the table 
of defcents, and to mark in what degree the two com- 
|>etitor8 Hand. The rule to guide his judgment is thus 
laid down by the author of the Commentaries, ** In zComni. 336. 
“ order to afcertain the collateral heir of John §tiIeSf 
** it is, in the firft place, neceflary to recur to his afl- 
** cellors in the firll degree ; on default of which, we 
** mud afcend one ftep higher, to the ancellors in the 
** fecond degree; then to thofe of the third and 
“ fourth ; and fo upwards in ir^nitum^ till fome ancel^ 

“ tors be found, who have other iflue defcending from 
** them befide the deceafed, in a parallel or collateral 

line. From thefe ancellors the heir of John Stiles 
** mud derive his defcent as the quedion is now 
concerning the collateral heir. In obediaice to this 
rule, let tis recur tq the fird degree ; ancedors there 
are none living ; to the fecond, by the quedion they 
are extindk. In the third, we find N® 1 1, or the re- 
prefentatives of the paternal grandmother. If, for the 
fake of4>eculation, we purfue our inquiries, we may find 
col^teral ancedors in the fourth degree, orN* 10; but 
the inheritance is previoully veded, it is cad on N* 1 li 
Again, in the Commentaries, ’WQ find this dire^on: 

** In order to keep the date of yohn' Stiles as nearly as j com. 223. 

** poilible in the line of his purchafing ancedors, it 
** mud defcend to the neareft eovfle. of anchors, that 
** have left defbendants behind them.** Thofe an- 
cedors, isdio httve left defcendantsj are Luke Kempk 
VoL. lU. G g and 



thA Holtanif and William Sniih and Jlme 

Xi»g* Cad it now remain a dotd>t, whidi it die iiearcfi' 
couple, of whofe ifiue ihall fucceed i 

*< Sttch being the cafe, we dmhot poSibiy admit of 
the coiielufion^ ** that N** ii. being the tdood of the 
** Kempesy ought not to inherit till N" lo. b extin£k.** 
For, to retort the diftindion fo invidbufly made in thb 
ferenjlh reafon, N® lo. rejsTcfents the Blood of the 
Smitbsy and b not defcended from fo near a couple of 
anceftors asN"!!, and therefore ure are authorized 
to enquire, why has not their ifliie the fame degree of 
preference in the table, that we are taught to give 
them by the text ? 

With regard to the eighth, he remarks, that “ this 
reafon has a moil formidable appearance. The ap- 
proaches are perfectly regular. Two authorities are 
brought to eftablifh a point of doArine ; which point 
b applied to a cafe rdbived, and the inference feems 
fatal to our fyftem. To make a regular defence, it b 
our duty to examine, whether the authorities and ac- 
knowledged . maxims of defcent do fupport fuch a 
do£trine ; then, whether it is well applied to the cafe 
refolved; apd whether fuch inference follows of 
neceffity. 

** The firft authority is from the Tear-iooky Mich, 
13 Edio. 4. 12. The cafe, in which the rule wa,s ori- 
ginally introduced, is thus ftated. ** Where a man 
“ purchafes land, and dies without ifiue, and without 
** hdr Q& the part of his father, his next heir on the 
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** part oF fais mother fliall have the land ^ And^ if a 
** than parchsde land, and hath iillie and dies^ and ihe 
** ifliie enters and dies without iiTue, and trithout iudr 
<< on the part of his father, that is to fay, on the part 
of the Other’s male anceftors, that, in fuch cafe, 
** the heir on the part of the mother of his fethaer, that 
“ is to fay, of his paternal grandmother, ou^t to 
“ inherit : fof he, who ought to inherit the father, ought 
“ to inherit the fen. CateJbj moved, that where the 
** iflue was once feifed, .that the delcent was caft in the 
“ blood of the father ; therefore it lhall never refort 
“ to the blood of the father’s mother, fsV. ho more 
“ than where a man purchafes lands, and dies without 
“ ilTue, where, if the land defceads to the heir of the 
** father on account of the dignity of blood, who is 
“ feifed and afterwards dies without iflue, and without 
heir, then the blood on the part of the mother ought 
“ not to inherit : for it is different blood. To which, 
“ it was anfwered, that the cafes are by no means 
“ fimilar : for, when the inheritance defcends to col- 
“ lateral blood, it fliall not refort to other blood, 

“ But it was held, that, if a man purchafe land and 
** has iffue who takes tKe land by defeent, and after- 
“ wards the iffue dies without iflue, and without heir 
“ on the part of the father, that the hdr\)n the part 
“ of the fon''s mother ought not to inherit : for he is 
** not of the blood of ^ejfirff parchafer, that is, he 
“ is not of the blood of the father ; but the hdr of 
“ the fon, on the part of ailcs, that is, of the mother 
of -tike father, ought to inherit, i^c. quod mta“ 


Gga 
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** Such is the 6r{t authority ; and before * we make 
any remarks on the manner in which it is a|^ied» we 
mud expred our furprize, that an argument ihould be 
drawn from a cafe, that we might julUy dte in fup- 
port of our own fyllem. For, the queftion between 
Manumde and Juftice Blackjlone is this ; when all the 
reprefentatives of the male dock of the paternal line 
are extmd, who (hall fucceed ? The former fays, the 
' heir of the ailes ; the latter, the heir of the be/ailes : . 
but, what is mod lingular, to fupport his argument, 
an authority is brought, which upon the fame quedion 
gives the fucceffion to the ailes : “ The heir of the 
fon, on the part of the ailes, ought to inherit.’* 

** The next authority to fupport the point of doftrine 
is a quotation from Sir Matthew Hale. We fhall 
take the liberty of making a larger extraft, that by the 
context the reader may comprehend the full fcope of 
his meaning. 

** If the fon purchafes land in fee fimple and dies 
without ilTue, thofe of the male line afcending, 
ufque ad injimtum, fhall be preferred in the defcent 
“ according to their proximity of degree to the fon. 
And therefore the father’s brothers and fiders, and 
their defcendants, fhall be preferred before the bro-‘ 
“ thers of the ^grandfather and their defcendants; 
** and, if the father had no brothers nor fiders, the 
grandfather’s brothers and their defcendants, and 
** for want of brothers, his fiders and thrir defcend* 

** ants, lhall be preferred before the brother of the 

' ) 
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*« gratrgrandfather : for, although by the law of 
** England f the father or gram^atber caxmot iinmedi- 
** atdy inherit to the fon, yet the dire^on of the 
** defcent to the collateral afcending line, is as much 
** as if the. hither and grandhither had been by law 
inhoitable, and Ihould have inherited to the- fon 
**• before the gnmdiather, and the grandfather before 
« the great-grandfather, and confequently if the ftp 
** ther had inherited and died, without iifue, his eldeft 
** brother and his d^cendants fhould have inherited,- 
before the younger brother and his defcendants; 
** and, if he had no brothers but lifters, the lifters 
** and their defcendants fhould have inherited before 
** his uncles, or the grandfather’s brothers and their 
defcendants ; fo, though the law of England ex^^ 
* eludes the father from inheriting, yet it fubftitutes 
and direfts the defcent, as it fhould have been, 
had the fttthec inherited, vix. it lets in thofe fiift, 
that are in the next degree to him.” 

** Such is the fecond authority ; and it is prefumed 
the reader will be of opinion, that by this detail the. 
learned Chief Juftice meant to exemplify the do^rine 
of proximity by its feveral degrees ; and to inform us, 
riiat, though the father, grandfither, and great-grand- 
fother cannot immediately .inherit, ftill we muft refort, 
to them as to the flocks,* whence we*are to trace proxi- 
mity and primogeniture. And to this rule he hath 
referred the matter at prefent in queftion, which he 
hath ftated and decided in the following terms. 

** When the fon is once feifed, and dies without iffue, 

« his grandmother’s brother (orN* ii.) is to him 
G g i “ heir 
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** h«ir of the part of his father ; and, being asarep 
thsm his great-grandmother’s brother, is ^rferred 
“ in the defcent.** An opinion, fo clear and decifiv# 
on the queftion itfelf, will allow us to pay little regard 
to the conllru£lion put on a detached fentence from 
the hune authority, in order to fupport a contrary 
argument. And here we muft obferve, that, though 
if be allowable, where an author involves himfelf in 
contradictions, to oppofe one part of his do6trine to 
another ; ftill it is to the laft degree uncandid, when 
he is conliftent, to force a diftinCt affertion into the 
iervice of an argument that he difavows. 

** Upon the whole, we think the citation &om 
Hale a very full comment on the diilum advanced in 
the Year Book. And that the learned author fo un- 
derflood the fame, is obvious from the following paf- 
zCamiB.S26. fage : ** Now, here it mnfl be obferved, that the lineal 
“ anceftors, though (according to the firft rule) inca- 
“ pable themfelves of fucceeding to the eftate, becaufe 
** it is fuppofed to have already paded them, are yet 
“ the common flocks, from v/hich the next fuccelFor 
** muft fpring.” 

Thus then we admit both authorities ; but, what 
is moft material, we fee on what occafion and to what 
intent they were originally laid down. When there- 
fore they fhall be cited to eftabliih a future argument, 
we fhall know how far their influence extends j and, 
knowing to whom the inheritance was given, we may 
judge with what propriety a reference is made thereto. 
But, if thele very authorities be advanced for the 
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Iiorpofe of giving the ioheritfuice to nnothor, what 
ihall be dien faid i ShaU we not a&» it it candid to 
adopt a rule and to apply it Co as to produce a cbnfe* 
quence, totally different from the original conclu« 
fion ? For it is evident, that the purpofe of introducing 
thefe authorities was, to collect an inference or point 
of do£lrine therefrom, which, though not delivered 
in exprefs terms, is neverthelefs made and adopted. 
To have Hated it openly would have alarmed the 
reader ; but the doiHrine infinuated is, that on account 
of the rule que doit inheriter al pere doit inheriter 

«1 JitSi in fearching for the heir of the font we ought 
to trace from the father^ as from the pnpojittu. Re- 
ference is then made to the cafe of Clere and Brook 
for reafons, that we fliall prefently difcover. How* 
ever, in the firft place, it is prefumed, no fuch doc- 
trine can be gathered from the authors cited j and we 
have now to examine whether, if it be a point, it is 
confiftent with the laws of defcent. 

Firfl;, that the learned Commentator, in a former 
inftance, put a much more liberal conftru£lion on the 
diSlum in the Year Book, may be gathered from the 
following paffage. 

“ This, then, is the great and general principle, upon 
which the law of collateral inheritances depends ; 
that, upon failure of iffue in the laft proprietor, 
the eftate lhail defcend to the blood of the firft 
purchafer ; or that it fhall refult back to the heirs 
“ of the body of that anceftor, frpm whom it either 
really has, or is fuppofed by fi^on of law to have, 
C g 4 “ originally 
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“ origittally defcended : according to the rule laid 
down in the Year Book, Fitzherbert, Brook^ and 
** Hale, that he, who would have been heir to the 
“ &ther of the deceafed*’ C and of cour/efo the mother 
“ or any other purchajing ancejior J “ lhall alfo be heir 
“ to the fon.” Now, if any one chofe to adopt the 
padage contained in the above parenthefis, in the 
fame manner as the didum in the Year Book is, in 
the prefent cafe, applied to make the iather become 
the propojitus ; it might thereby be proved, that as he, 
who would have been heir to the mother, fhall allb be 
heir to the fon, fo therefore the mother ought to 
become the perfona propofita. 

Secondly, in contradidion to this dodrine is the 
approved maxim, Seifina facit Jiipitem ; and, “ as the 
zComm.sop. “ feifin of any perfon makes him the root or flock, 
♦‘ from which all future inheritance by right of blood 
“ muft be derived,” on the authority of the Corn- 
Id. 228; mentaries, which alfo tell us that “ the law only ro- 
“ quires that the claimant be next of the whole blood 
1“ to the perfon lajl in pofTeffion,** we conclude that 
the fon being the perfon lafl feifed, he fhall be the 
root or flock from which fuch inheritance muft be 
derived. 

** Thirdly, if we are to trace from the father, it 
will introduce univerfal confufion, it will confound 
the diflindion made by Sir Edward Coke “ that the 
“ father hath two bloods in him, by which means the 
father’s mother, though of the female line to him, 
is of the male line to the fon.” For, if we are to 

trace 
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tntce from the hither, his mother muft be 4 )f the 
female line to the fon ; and, what is iUU more injn* 
rious, in fuch cafe the whole maternal line will be 
totally excluded, for there is no privity of blood be- 
tween the father and the line of the mother. 

“ Thus have we endeavoured to prove, that no 
fuch point has been nor can be eftabliihed. We now 
contend, that the cafe to which it is applied, the refo- 
lution in Clere and Brooks is indiredly Hated. It was 
there fettled, that the heir of Dorothy Toung^ the pa- 
ternal grandmother of the perfon laH feifed, ihoul^ 
fucceed in preference to Edward Clere his mother's 
brother ; that is, ’N* 1 1 lhall fucceed to John Stiles 
the fon. Whereas, we are told in the Commentaries, 
who might or Jhould have fucceeded to Ge^rey Stiles 
the father. That N" 10 fhould have inherited to 
Geoffrey Stiles the father before N® 1 1. This may be 
true, if John Stiles the fon had never been feifed ; but, 
the contrary being the cafe, there was no queftion, 
who fhould have inherited the father. The matter 
fettled was, that N” 1 1 fhould inherit the fon. This 
indired Hating of the cafe leads us to the reafon why 
the point above mentioned was attempted jto be eHa- 
blilhed. It was introduced with a view to difeard the 
fon ; and that the father fhould become the propq/ittu 
or root, to whom N* 10 Is exaftly in’the fame relation 
as N“ II is to the fon. Now, can there be a more 
prefumptive proof how far the judgment is here facri- 
ficed, than the forced conHru£tion put upon di&rent 
texts in order to eHablifh a point for the purpofe of 
getting rid of the fon? For, when once that is 

eHefted, 
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^St6:ed,'«hen once we traee fxom the father, N* xo 
will certainly inherit. But, as the fad is otherwife, 
as the fon is the ' perfon lad feifed, ihall not N* i i 
cei^efiediy fucceed ? 

The negative application of the rule is this. Be- 
caufe the iffue of Luke and Frames Kempe^ or N* ii, 
fhould not have inherited to the father, iherrfore they 
{hall not inherit to the fon. Now it is certain, that 
notone perfon of thofe reprefented in the table of 
de&ents, from N* 14 to N* 20 incluhve, ihall ever 
inherit the father ; but who will be found to contend, 
, that therefore not one of them Ihall inherit the fon ? 

However, by virtue of Ais liberal rule, yohn 
Shies is utterly excluded, as though he had never ex- 
ifted i notvrithftanding we are told by Ae author 
himfelf that John Stiles held the land as a feud of 
indefinite antiquity. Let us then for a moment admit 
of the delulion, and refer ourfelves to Geoffrey Stiles 
Ae frither. Now, if the heirs of Chrijiian Smith Aall 
inherit John Stiles, as by the , table they do, by parity 
of reafon muft not Ae heir of ^nn Godfrey fucceed to 
Geoffrey Stiles i To hefitate were ufelefs, their re- 
fpe£tive relation is the fame ; if Ae heirs of the great'!- 
grandmother Aall fucceed in one inftance, they Aall 
in another, or thfere is no virtue in conliftency. Ne- 
verthelefs, having once fecured Geoffrey Stiles as the 
propojitus, the fyftem of the table of defcents is de- 
lerted ; and ^psal is made to the refoludon in Clere 
and Brooke : fo that, when Juitice Manivoode argues 
yighdy from Ae fon, Ae do^me is reprAeiriible^ 

whereas 
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\riiereas no fcruple is made in trsicing £rara the &dicr» 
to admit the iame aiguments. 

“ To purfue the propofed plan of defence, nre 
ihould continue to examine whether fuch inference 
follows, as is fuggefted from the Hating of the cafe 
refol\red. But we are prevented by the expreili pro» 
hibition of our author ; who, perhaps not thinking 
he fhould ever adopt a contrary opinion, hath In effe^ 
told the Hudent that, if any cafe be put except as 
from Jo/jn Saks, he fhould not admit it. The words 
are — “ The ftudent fhould bear in mind thatj during a Com. 240. 
this whole procefs, Jobn Stiles is fuppofed to have 
been laft actually feifed of the eflate: for, if ever 
it comes to veft in any other perfon as heir to yohn 
** Stiles, a new order of fucceflion mull be obferved 
“ upon the death of fuch heir ; fince he, by his own 
“ feifm, now becomes an anceftor or Jiipes, and mull 
“ be put in the place of John Stiles,** 

** Had we previoully attended to this admonition, 
we fliould have found, that our arguments againft the 
appointment of George Stiles the father, as the Jiipes, 
were needlefs ; for, in fuch cafe, a new oyder of fuc- 
cefEon muH be obferved, and the Undent is fore- 
warned accordingly. Can we* therefore, with any 
propriety purfue our enquiries refpefllng the inference, 
when we are forbidden to admit the propolidon ? 

“ Upon the whole, we prefume to have fhewn that, 
pf the foregoing reafons, the firft, fccond, and third, 

^e merely fpeculadvc } the fourth is drawn from an 

inapplicable 
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inapplicable medium, and a charge which is contra* 
di&ed by the ezprefs words of Fkwden\ the fifth 
depends upon a diftorted authority, and violent af* 
fumption; the fixth on a mifquotation ; that the 
fev^th involves a cpntradidtion between the table and 
the text i and of the eighth it will not be deemed in- 
temperate to fay, that it colleds a point of doftrine 
from authorities by which that doctrine is oppofed, 
which point is applied to a cafe we are direded not 
to allow; and from which an inference is drawn, 
though we are enjoined not to admit of the 
premifes.** 


TITLE 
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TITLE XXIX. 

DESCENT. 

CHAP. IV. 

Of the Defcent of Ejiates in Remainder and RjeverJion, 

* 

§2. Rmmniertt (Sfc. defcend to- ^ 6 , ARighttaaRetmuaderdoamt 
the Heirs of the Per- eiKlude the Hedf -Blood, 

fan in ‘whom they JirJl 15. An Alt of Ownesfinp ope- 
vefed. rates as a Sefn, 

Section 1. 

'"T^HE rules laid down in the preceding chapters re- 
fpe£Ung the defcent of eilates in pofleflion, do 
not apply to the defcent of eilates in remainder and 
reverllon, expedant on an ellate of freehold ; becaufe, 
where there is a preceding ellate of freehold, the adual 
feilin is in the poflelTor of that ellate, and not in the 
perfon entitled to the ellate in remainder or reverlion. 

§ 2. It follows, from this principle, that, where a 
perfon entitled to an ellate in remainder or reverlion, 
expedant upon a freehold, dies during the continuance 
of the particular ellate, the remainder or reverlion does 
not defcend to his heir ; .becaufe he never had a feilin 
to render him the Hock or terminus of an inheritance : 
but it will defcend to the perfon who is heir to the lirll 
purchafer of fuch remainder or reverlion, at the rimg 
when it comes into poflelHon. 


Remairrtkn, 
&c. defcend 
to the Heirs 
of the Perfon 
in whom they 
firft vefted* 


§ 3. Thus, 
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§ 3. Thus, it was laid dowa by the Judges mRat- 
eliffe's cafe, that “ of a reverfion or a remainder ex- 
** pedant on an ellate for life or in tail, there, he who 
** claims the reverfion as heir, ought to make himfelf 
** heir to him who made the gift, or leafe, if the re- 
** verfion or remainder defcend from him. Or, if a 
** man purchafe fuch reverfion or remainder, he who 
claims as heir ought to make himfelf heir to the firlt 
** purchafer.” 


Vide Tit. 17. 
f. 24. 


4. In the cale of Kellow v. Rowden, it was held 
by all the Judges, that, where an eftate for life or in 
tail is created, and the reverfion in fee expedant there- 
on defcends from the donor or fettler, through feveral 
mtermediate heirs, before it falls into poffefiioh, every 
p^fon clahntng it by defcent muft make himfelf heir 
to the doAor or fettler, and take it as fuch, and not as 
heir to the intermediate .heirs ; who need not be fo 
much as named in an adion brought againfi: tlie perfon 
fo acquiring the poffeffion, as heir to the donor or 
fettler ; for the intermediate heirs never had liich a 
feifin as to tranfmit the reverfion from them by defcent 
to any perfon who was not heir to the donor or 
fettler. 


JenkiM *. 

Prichard, 

aWilf.R.45. 


§ 5. David Smithy in confideration of his marriage 
with SaPah Maiky m 1716, fettled the premifes in 
queftion to the ufe of himfelf and the faid Sarah during 
their natural lives, and the life of the furvivor of 
them { remainder to the heifs of the body of the laid 
Sarah by the find David; xemainder to the laid David^ 
his hdrs and alfigns for ever. 


There 
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The^ ivifi ifiae of the iliarHig^ 6n6 daught^t ns^ed 
EUstabeibf tkAd no other child. 

Upon the death of the faid Sarahs David Siiiiih 
married a fecond wife, and, by her, had iffue Aim^ 
the leifor of the plaintiff, and no other child^ 

Elizabeth y the daughter of the faid David by Sdrab 
his firft wife, intermarried with 'John Wntets^ and, 
upon that marriage, David' Smith delivered up thepof- 
feflion of the premifes to John ^aters^ but did not 
execute any conveyance thereof to him. 

In 1738, David Smith died, leaving iffue only £//*«- 
beth by his firft wife, and Anne by his fccbhd is?ife ; 
and about twelve months after, Elizabeth died, leav- 
ing iffue one fon, who was bom after the death of 
David his grandfather, and died an inftuit, foon after 
the death of his mother. 

. The laid David Smith had no brother, but left a 
fifter named Jansy (who married one GUbert)y who 
was heir at law to Elizabeth, the daughter of DavU^ 
, Smithy by his firft wife, and to her fon ; and upon the 
death of yobn Waters, Gilbert and hb Wife mtered on 
the Premifes. 

Anne, the daughter of David Smith by his fecond 
wife, claimed the eftate as heir at law to her lather, 
and brought an cjedment againft Gilbert and his Wife. 


Seijeant 
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2d Edit. 143 
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Seijcant fr»^« reports the Court to have been of 
opinion, that Jnne had no title to the prenufcs. But 
it is truly obferved by Mr. Watkin\ in hiseday on the 
. Law of Defcents, that the judgment is moft evidently 
pr wrongly printed } and that Gentleman 
ftates that, in a note of this cafe taken by Mr. Ser- 
jeant ffew<V, (afterwards Lord Chancellor of ZrfAzwtT. 
The adjudication is thus given. “ In this cafe, it 
« was clearly ^reed, that, by the fettlement of 1716, 
“ David Smith was tenant for life, his wife was tenant in 
** tsul, with the reverfion in David Smith, And, there- 
upon, this point was made, whether the reverfion 
“ in fee defcended upon the two daughters of Davids 
** viz. Elizabeth by his firft wife, and /inne by his 
« fecond wife, in fuch manner as that, upon the de- 
« termination of the eftate tail, which defcended upon 
** Elizabeth, and from her upon her fon, and expired 
« by his death without iffue, it Ihould go in moieties, 
** viz. one moiety to Anne, and the other to the heirs 
** of Elizabeth ; or whether it Ihould not go all to 
Anne^% heir to her lather, who was lall adually 
« feifed of the reverfion?’* 

The Judges were of opinion, “ that though the re- 
“ verfion defcended upon the two daughters of David 
** on his death, yet they were not adually feifed of 
that reverfioji, during the continuance of the eftate 
** tail } but the fiune was expeftant thereon. And as 
whoever taltfts by defcent, muft take as heir to him 
« who was laft af^ually feifed, therefore Anne toc^ 
the reverfion wholly as heir to her fiither. And, 

« as 
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&s to thuy t 14, 15. and Kellow f. Rmudeh In 
Cariheto and Sboweti were held to be audtintties 
“ in point.” 

§ 6. A right to an eftate in remainder or refer&cm, A Ri^ht to » 
doet not exclude the half-blood. For, where a perfora fcwT nof «. 
having fuch a right, dies before Ae eftate in remainder . 

-rit . /rrr t Half-Blood. 

or reverlion falls into poueiuon, he cannot acquire fuch 

a feifin as to become the ftock of an inheritance, and, 

therefore, his heir of the half-blood, if he is heir to 

the donor or fettler of the remainder or leferfioa, vHU 

become entitled to it. 


S 7. If there be*a gift to baron and feme iii fpecial 
tail, remainder to the right heirs of the baron, and cites 37 Alir. 
they have iffue and the feme dies, and the baron tikes ** 

another feme and hath iffue and dies, and Ae eldeft Prichard, 
fon enters, and dies without iffue, the fecond fon bf ‘ 
the half-blood (hall have the remainder ^ becaufb At 
eldeft was not feifed thereof in his demefne. 


Lord Coke has ftatcd this cafe, and ohferved, that iinft. 14 L 
the rule is, that fojfejfto fratris de feode ftmplicl facit 
fororem ejfe haredenif and here the eldeft fon was not 
poffeffed of the fee Ample, but of the eftate tail. 

S 8. If land be given to /. for life,* remsdnder to R. t Roll Ab. 
his fon in tail, remainder to the rights heirs Of /., and 
/. dies, and R. enters as tenant in tail, and dies with- 3 * 
out iffue, T. the fon and heir df /. of the half-blood 
to R. Aall have the land by defcent, and not the heir 
of R.y becaufe R, was never feifed in fee in demefne. 

Von. ni. H h S 9. So, 
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Idem PI. 9. 
cites 5 & 32 
£dw. 3. 


1 lull. 15 a. 


Idem, a&l 
Mote 5. 
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§ 9. So, if a gift be made to a pcrfon in tail, re- 
mainder to his right heirs, and after the donee dies, 
having ilTue a fon by one venter, and a fon by another 
venter, and the eldeft fon enters and dies without iflue, 
his brother of the half-blood fhall inherit the remainder 
by defccnt, becaufe his brother was never feifed there- 
of in dcmefne. 

§ 10. So, if the eldeft fon be feifed in tail, with 
a remainder or reverfion by defcent to him from his 
father in fee, and dies without iffiie, his brother of the 
half-blood ftiall have the remainder or reverfion bv de- 
fcent, becaufe his brother was never feifed thereof in 
demefne. 

§ II. Lord Coke fays. If a father makes a leafe for 
life, or a gift in tail and dies, and the eldeft fon dies 
in the lifetime of the tenant for life, or tenant in tail, 
the younger fon of the half-blood (hall inherit the I'e- 
verfion ; becaufe the tenant for life or tenant in tail 
was feifed of the freehold, and the eldeft fon had no- 
thing but the reverfion expedant upon that freehold, 
and therefore the younger fon fliall inherit the land 
as heir to his father, who was laft feifed of the 
freehold. 

§ 12. Lord alfo obferves, that although a rent 
had been referved on the leafe for life, and the eldeft 
fon had received it, yet it was holden by fome, that 
the younger brother fliould inherit : becaufe the feifin 
of the rent was no adual feifin of the freehold of the 

land. 
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lapd } but that 35 AJf. pi. a. feemed to the contrary, 
becaufe the rent iffued out of the land, and was in lieu 
thereof. But it is faid in Lord Hale*& Notes, publifhed 
by Mr. Hargrave, to have been adjudged in the cafe 
oi Piper Majiers, 7 r/«. 1657, that in fuch a cafe 
fe.fm of rent did not make a pojfejfto fratris, 

§ 13. Although the eldeft fon enters on the death ilnft. 15 a. 
of his father and gets actual poflellion of the fee limple, 
yet, if the widow of .the father be endowed of a third 
part, and the eldeft fon dies in the life-time of the 
widow, the younger brother of the half-blood will 
inherit the reverfion of the third part, notwithftanding 
the elder brother’s entry; becaufe the adual feifin Tit 6. Ch. 4. 
which he acquired thereby, was defeated by the en- f* * 9 * 
dowment. 

§ 14. Where there are two fons or two daughters Jenk.ceht.6. 
by different venters, and a remainder or reverfion expec- ’ 
tant upon an eftate for life is purchafed by the father, 
who dies in the life-time of the tenant for life, and the 
eldeft fon or daughter alfo dies in the life-time of the 
tenant for life, the* half-blood fliall inherit; for, iri 
this cafe, the claim is from the father. 

§ 15. Where the perfon entitled to a remainder of An Aft of 
reverfion exercifes an aft’ of ownerlhi^) over it, by Ownerihip 
granting it for life or in tail, this is deemed equivalent .Seifin. 
to an aftual feifin of an eftate* which is capable of be*^ 
ing reduced into poffeffion by entry* and will make the 
perfon exercifing it a new ftock or root of inheritance. 

H h 2 For 



4 ^ Ttiti iS^cet^. 'Cb. iv. § 15^17. 

For an ehtiry bdhg impoflible, the afidiation of a re* 
nnmder dr tvvcrfioft for a certain time, is allowed to 
&e fttfiident to chtmge the defcent $ becaufe fuch alien* 
Itioh bdng fdmterly always attended with attornment, 
#as ddehied equal, in |iiomt notoriety, to an entry 
on a defcent. 

5 id. Hms Lord Cokcy^ 'a&ex ftating the cafe of a 
fdh*8 endowing hiS father's widow, fays, But if thd 
** eldeft fon had made a leafe for life, and the leflbe 
^ had endo\(red the wife of the Either, and tenant in 
** doWer had died, the dau^ter fhould have had the 
** reverdon, becaufe the reverfion was changed and 
altered by the leafe for life, and the rpverfion is no# 
** expedaht on a new eftate for life." 

Id. 151 i. In’another place, his Lordfhip fays, ** for many timea 
the change of the freehold makes ah alteration or 
“ change of the reverfion." 

This dodrine has been confirmed by Lord Hard* 
wicke in the fbUowing cafe. 

Strioger t. § 17. A, being tenant for life, remainder to truftees 

Nw,9Mod. pieferve contingent remainders, remainder to his 
firft and other fons in tail male, remainder to the heirs 
of his own body, reminder to the right heirs of his 
,&ther j had a fifter of the half-blood^ and alfo a filler 
of the whole blood. 


Ahte f. 13. 

t Inft. 15 a. 
8 Rep. 35 b. 


A» con* 
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J. conveyed the eftate to B. by leafe and reieafe, 
in truft for payment of debts, and levied n fine 
thereof. 

Lord Hardwkke . — ^The quelHon is, whether A. had 
made any alteration as to the defcent of the reverfion 
in fee ? if he had not, it would defcend to the filler of 
the half-blood, who was the elder daughter, wd 
equally heir to the father with the other daughter. 
But if he had altered it, and given it to himfelf, it 
would defcend to the filler of the whole blood, who 
claimed as heir to her brother who was lafi adually 
feifed. But then it is certain that mud be an a£lual 
pofiellion ; fo that it is argued in this cafe, that this 
being an edate for life in A,y with a remainder in tail 
and a revefion in fee expe^lant, this is not fuch a pofi 
feffion as will entitle the younger daughter to take under 
a fojfejfto ftatrit. What was infided upon pn the other 
hand, in order to have altered the coprfe of defcent, 
and given it to the heirs of A. indead of the heirs of 
the father, was the conveyance made by A. by leafe 
and releafe and fiiie ^ aifd the quedion is, whether his 
fine has changed the reverfion in fee, and dtereby 
altered the defcent ? 

His Lordlhip declared his ppinion that it did ?iter 
the reverdon, add therefore the ed^te would go to thp 
laght he|ra of A > } and his opinion qn the two 

pafiagi^ hi a le^on frpm on J^iftle- 

tmy apd from ^hicli it appeared, thqt 

m confequence of fuch change in the reverfion, it 

H h 3 Ihotdd 
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ihould defcend to the heir of the fon, and therefore 
entitle the younger fitter of the whole blood to claim 
as heir to him, by a pojfejfio fratris. 

The conveyance was by Icafe and releafe to B. to 
pay debts, fsft. and furely this was a grea^ alteration, 
for this amounted to a grant of his eftate for life, and 
it likewife patted the reverfion in fee, For aS he was 
right heir of his fother, he had a reverfion to grant, 
though it would defccnd to the right heirs of the fa- 
ther without fuch an alteration, and though the eftate 
ivas fubjeft to redemption on payment of the debts, 
yet it would follow the heirs of the 'fon, becaufe the 
ion had changed it, and made it his own by a plain 
alteration, 

His Lordlhip then faid, he fhould conflder what 
would be the effeft of the fine, fuppofing the leafe 
and releafe out of the cafe : that fine would certainly 
Vide Tit. 3 S" barred the remainder in tail to himfelf, for he was 
feifed for life, with remainder to the heirs of his own 

I 

body ; fo that the fine barred the eftate, and would 
have amounted to a grant of the reverfion in fee, if to 
a ftranger. Now, this reverfion in fee, inftead of be-, 
ing cxpeftant on the eftate tail, as it originally was, 
does now depend *on an eftate cn contingency. There^ 
fore, on this cafe, whether the reverfion being thus 
phanged Ihould alter the defeent of it fo’as to go to 
the heirs of the fon, his Lordlhip was clearly of 
ppinion, that it was literally within what was laid down 
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in Co. Lit. igi b. that if the elder brother change the 
freehold, it Ihall alter the reverfion likeivife, and lhali 
caufe a pojfejfio fratris. In this cafe, both the convey- 
ances changed the reverfion, and therefore the eftate 
defcended to the heir of the whole blood to the 
brother. 


Hh4 


TITLE 
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Defcent of 
EiUtes Tail. 


TITLE XXIX. 

DESCENT. 

CHAP. V. 

Of Defcent by Statute and Cujiom. 

§ I. Defcent of EJiaies tail. f II. Defcent in Gavelkind. 

6. No Corruption of Blood. i6. BoYough Evgiyh. 

lo. Cufiomary Defcents. 23. Defcent of Copyholds., 


Seftion i. 

I^ESIDE the defcent of lands in ‘fee fimple, there 
are two other modes of defcent, of which it will 
be proper to give fome account.* The firft of thefe 
is the defcent of ellates tail, which is regulated by 
the {fatute De Donis ConditianaUbuSt and is therefore 
called defcent by ftatute. 

§ 3. The defcent of an ellate tail refertibles that of 
a feudutn novum., for the perfon to whom an eftate tail 
is originally given or limited, is the iirll purchafer of 
it } and none but thofe who are lineally defcended 
from him can m^e a title to it by defcent. 


§ 3 . In fome cafes th« of an eftate tail is 

not only confined to the lineal defcendants of the firft 
purchafer or original donee, but is fometimes re- 

The Defcent of Dignities has been already difeuffed iti 
title 26; and the Defccm of Ellates held by Frefeription will be 
noticed in title 31. 

yf ftrained 
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firained to thofe of the male fex, as in the cafe of Tib 3. ^ h 
ellates in tail male, or to thofe who are bom of a par* * 
ticular woman, as in the cafe of elhites in tail fpecial. 


§ 4. The maxim, that facit fiifitem, does not 
take place in the defcent of ellates tail. It being only 
necelTaty in deriving a title to an ellate ttul by defcent, 
to deduce the pedigree from the firft purchafer, or 
donee, and not that the claimant is heir to the perfon 
lall feifed. For the iffue in tail claim ^er firman^ dom, 
that is, they are as much within the view and inten- 
tion of the donor, and as perfonally and precifely 
defcribed in the gift, as any of their anceflors. 

• 

C e. The exclufion of the half blood does not take Lit f. 14, tc. 

, ^ 3 Rep- 4* 

place in the defcent of ellates tail : becaufe the defcent 

from the firll purchafer or original donee of an ellate 

tail, mull be ftriflly proved ; and where the lineage is 

thus made out, there is no need of this auxiliary 

proof : and Lord Coke fays, the ilTue in tail is ever of > Inft. 15 i. 

the whole blood to the donee. And in a modem cafe 

Lord Kenyon faid — “ In the cafe of ellates tail the half 8 Term Rep. 

“ blood coming within the defcription of the entail 

may inherit- as effedlually as the whole blood. 

** There the rule of poffejio fratris does not^pply.§ ** 

§ 6. The doftrine of cormptibn of blood does not No Corrup. 
attach in the defcent of ellates tail ; lor notwithftand* Blood, 
ing the forfeiture of lands intailed, l^y attainder of 
high treafon, yet the hjbod of the p^pn aittaiiited tt 
not corrupted, fo as by any cqnfequ^tlal dilability to 
affe^ the ifliie in tail, pr ^eyept tlpi defeent of an 

ellate uil to him. 


§ 7. Thus 
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Lnmlcy^s 
Cafe cited» 

5 Rep. lo h. 
Mantell v. 
Mantel!, 

Cro. Eliz. 28. 


Til. 2. c. 2. 

{.JO* 


Vide Tit. 26. 

137- 


Bro. Ab. 

Tit. Devife 5. 
7 Rep. 8 


Cijftom'.iry 

Defccais. 
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§ 7. Tlius where there was grandfather, father, and 
fon, and the grandfather was tenant in tail, and the 
father was attainted of high treafon, and died in the 
life of the grandfather, and afterwards the grandfather 
died. It was agreed that the land fhould defeend to 
the fon, notwithftanding the attainder of the father ; 
for the father had not the land, neither in poljeflxon 
nor in ufe, in which two cafes the a£l of 26 Hen. 8. 
gave the forfeiture only. And his attainder w'as not 
any corruption of blood for the land in tail. 

§ 8. The reafon upon which this dodrine was 
founded, was, becaufe the forfeiture of eftates tail 
was created by the ftatute 26 Hen. 8. But that 
ftatute being of a perfonal kind, the Judges conilrued 
it ftridly : fo that they only extended it to fuch eftates 
whereof the offender was adually in poffeffion, and 
which he had power to alienate ; but would not con- 
ftrue it fo as to bring confequential difabilities on the 
heir, where the offender was not in poffeftlon. 

§ 9. If a tenant in tail dies without iffue leaving 
his wife enfient with a fon the donor may enter. But 
upon the . birth of the fon, the eftate tail is fet up 
again. The iffue will not however in this cafe be 
entitled to the rnefne profits, 

§ 10. There are feme other modes of defeent which 
are derived from the peculiar cuftom of particular 
places : and differ in many refpeds from the defeent 
by common law. Of thefe the principal are the de- 
feent 
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fcent of lands held in gavelkind and borough Englijh, 
and by copy of court roll. 

§ II. The defcentof lands held in gavelkind in the 
right line is amongft all the fons, and in default of 
fons, amongft all the daughters. But although fe- 
males claiming in their own right are poftponed to 
males, yet they may inherit together with males, by 
reprefentation ; for the right of reprefentation takes 
place in cuftomary defcents, as well as in defcents at 
common law ; and therefore if a man has three fons, 
and purchafes lands held in gavelkind, and one of the 
fons dies in the lifetime of his father leaving a 
daughter, fhe ihall inherit the part of her father j and 
yet (he is not within the words of the cuftom, {inter 
haredes mafculos partibiUs) for fhe is no male, but the 
daughter of a male, coining in his ftead by reprefen- 
tation. 

§ 1 2. The partible quality of lands held in gavel- 
kind is not confined to the right line but is the fame 
in the collateral one. Fer it has been refolved, that 
where one brother dies without ilTue, all the other 
brethren Ihall inherit from him, and in , default of 
brothers their refpeftive ilTue Ihall take, jure reprefen- 
tationis ; but where the nephews fucceed with an 
uncle, the defcent is per firpes, and not in capita^ 
and fo from the nature of the thing it muft be, where 
the fons of feveral brothers fucceed, no uncle furviv- 
ing ; for though in equal degree, they ftand in the 
place of their refp^ve £ith^, 


Dcfccnt ia 
Gavclicind* 
Lit. f, 210, 
265. 

Robin. Gav« 
90. 


Rob, 92. 

I Inft. 140 41. 


§ 13., The 
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Rob. 94. 
lit. f. 26^.. 
Dyer 179 b. 


Rob. 97- 


Rob. 99« 


Borevjrb 
Englifh. 
Lit. f. 165. 
Rob. App* 


Netf. Ab. 
397. pL 6. 


XXIX. Defcent. Ch.v. § 13—17. 

§ 13. The partible quality of lands held in gavel- 
kind is not confined to efiates in fee Ample. For al- 
though an eAate tail is a new kind of inheritance 
introduced by the ftatute de donis conditionalibttSf yet 
if a perfon dies feifed in tail of gavelkind lands, whe- 
ther general or fpecial, all the fons ihall inherit toge- 
ther as heirs of his body. 

§ 14. Defcendible freeholds are alfo partible where 
the lands are held in gavelkind. As if a leafe be 
made of lands of this kind to a man and his heirs, 
during the life of A. and the lefTee dies living A. the 
lands will defcend to all his fons, as fpecial occupants. 

I 15. The cxchiAon ©f the half blood takes place 
in the defcent of lands held in gavelkind. 

516. With refpeft to bnds held in borough Eng- 
li[h, Littleton fays, fome boroughs have a cuAom that 
}f a nian has iifue many fons, and dies, the youngefl 
Ihall inherit all the tenements which were his father’s 
within the fame borough, by force of the cuftont. 

§ 17. It appears tp have been held in that 

tithe? arifing out of lands held in bi)rrongh EngHJh 
defcend to the eldeft fop, Becaqfe tithe? do not arife 
naturally ftopj the land, hnt by the labour and in- 
dnftry of man, Befides of coimpon right tithes are 
not inheritances defcendible to an heir, jb^t go in fuc- 
ceflion from one clergyman to anotlier. 4nd though 
by the Aatute of diifolution pf iqpnalbrFics they are 
made defcendible to heirs, yet that being within time 

ot 
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T)tfceni* C^.v.g 17—24. 

of memoiy the cuftom of buirough Engtijh will not 
|)revail in fuch a cale. 

§ (8. The right of reprefentation takes place in the 
defcent of lands held in borough Englijh. And there- 
fore if the youngell fon dies in the lifetime of his 
hither, the children of fueh youngeft fon lhali inherit 
the lands. 

§ 19. The cuftom of borough Englijh is confined 
to lineal defcents, and does not extend to collateral 
ones. So that where lands held in borough Englijh 
defcended to the youngeft fon, and he died without 
iflue; it was refolved that they did not go to the 
younger brother : for the cuftom did not take place 
in the defcent between brothers ; but the eldeft bro- 
(her inherited. 

% 20. Lord Coke however fays, that by fome cuf- 
toms the youngell brother lhali inherit. But this 
extenllon of borough Englijh to the collateral line 
mull be fpecially pleaded. 

§ 21. If lands of the nature of borough Englijh 
be kt to a man and his heirs during the life of y. S. 
and the leflee dies, the youngeft fon lhali have them. 

§ 22. The defcent of lands held in gavelkind and 
borough Englijli cannot be altered by any limitation 
of the parties. And therefore where A. feifed in fee 
®f lands held in burrough Engtijh made a feoffment to 
the ufe of himfelf and the heirs male of his body 

according 


Clements v. 
Scudamore. 
Infra. 


Rob. 93.. 


Bayly v. 
Stevens, 

Cro. Jac. I9i« 


I Inft, I £0 h* 
n. 3. 


Idem. 

1 Salk. 245. 

2 Vern. 


Jenk. CenU 
5. ca. 70. 
Dyer 179 



478 


Copyhold, 
Tit. lo. ch. 3* 
f. 19, 20. 


Co. Cop. r. 
41. 

Gilb. Ten. 
162. 287. 


Idem. 


Co. Cop. f. 
50. 

Taverner v. 
Cromwell, 

3 Leon. 109, 


Doc r, 
Morgan, 

7 Term R* 
J03. 


37//ifXXlX. Hefcent. Cj&, v. § aa— i/. 

according to the courfe of the common law : the 
words, “ according to the common law” were held 
void, for cuftoms which go with the land as this one 
and gavelkind, and fix and order the defeent of inhe- 
ritances, can only be altered by Parliament. 

§ 23. Eftates held by copy of court roll are in 
general defcendible iii the fame manner as eftates 
held in focage, though in fome manors a different 
mode of defeent is eftabliflied by cuftom. 

§ 24. In cafe of the defeent of a copyhold, the 
heir becomes tenant of the land, immediately on- the 
death of his anceftor. But fti]l he muft be admitted, 
for until admittance he is not complete tenant to the 
lord ; and therefore cannot be fwom on the homage, 
or maintain a plaint in the lord’s court. 

§ 25. The heir of a copyholder may, however, 
enter on the lands before admittance. He may alfo 
puniih for any trefpafs done upon the land j furrender 
into the hands of the lord to anyufe he pleafes, and 
pay the lord his fine on the defeent. 

§ 26. Where a copyhold eftate has been derived 
ex parte maternal it lhall go to the heirs on the part 
of the mother, and not ,to thofe on the part of the 
father; unlefs the copyholder departs with it, and 
acquires a new eftate by purchafe. 

§ 27. A perfon being feifed in fee of a copyhold 
eftate which defeeuded to him ex parte materm, fur- 

rendered 
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rendered it to the ufe of himfelf and his affigns for life, 
with remainder to the ufe of fuch perfons, and for 
fuch eftates, as he fiiould by deed or will dired. He 
afterwards furrendered it to the ufe of a mortgagee in 
fee, and the mortgagee was admitted. The mortgagor 
paid the mortgage money ; and the heir of the mort- 
gagee, who was an infant, by virtue of an order of 
the Court of Chancery, furrendered the premifes 
into the hands of the lord to the ufe of the mort- 
gagee, who was admitted. 

Lord Kenyon held, that this was like a feoffment 
and re-infeoffment, which, it had long been fettled, 
broke the line of ^efcent, and confequently the heir 
ex parte paterna was entitled to recover. 

§ 28. The rule refpefting the half blood takes place 
in the defcent of copyholds and the poffeflion which 
the heir may acquire before admittance is fufficient to 
eftablifh a pojfejfto fratris; and therefore Lord Coke 
fays, that if a copyholder In fee has iffue a fon and a 
daughter by one venter, and a fon by another venter 
and dies, and the fon by the firft venter enters into 
the land, but dies before admittance, the daughter 
Ihall inherit as heir to her brother, and nof the fon by 
the fecond venter, as heir to his father. 

§ 29, A man tenant in fee of copyhold land, had 
ilTue two daughters by different venters, and died feifed 
thereof. The daughters entered and took the profits 
for feveral years without any admittance, or taking of 
it in the court of the lord. The eldeff daughter died 

•6 N without 


Co. Cop, 
f. 41. 

Glib. Tea. 
* 57 - 


Anon. Dyer 
pi. 69. 
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ti^hoiit and aftei^rds the youngeft was admit- 
fed to the whole as foie heir td her &ther. The 
^ueilion was, whether the neit heir of the whole 
blood to the eldeft daughter Ihonld hate the moiety. 

fiy the opinion of Weljh and Dyer Juftices, the pot 
ibfiiOh aforefaid, without admittance, was fufGcient in 
law to make the collateral heir inheritable. And it 
wa^ ordered by the Lord Keeper accordingly. 

U. 292 a. § 30. A copyholder had iflue a daughter by one 
tenter and a fon by another venter and died, the fon 
within age. The lord of the manor committed the 
cuftody of the land during the nonage to the mother 
of the fon, who entered: and afterwards the fon 
within age died without any admittance of him as 
heir. And the daughter, who was his filler by the 
half bloodj prayed to be admitted. But by the opi- 
nion of Catlyn and Dyer, to whom the queflion was 
referred, Ihe Ihould not be admitted, becaufe the.pof- 
fellion of the mother as guardian gave a£lual poflefllon 
to the fon. 


Cop. f. 41. § 31- Cofealfo fays the poifdinon of a guar- 

GUb. Ten. termor, without an aftual entry or claim 

Dyer 292 «. made by the heir, will make a p^ejjio fratrU. And 
Wad^ ^ modem cafe the entry of a widow, as guardian 
4Bro.R.j2o. to her fon, was held to have the cffeft of obtaining a 
poifelTion for the ion, fuffident to exclude the half 
blood. 


S 33- ft 
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§ 32. It has been laid down that where a leafe of 
a copyhold is made by licence from the Lord, by in- 
denture referying rent, the polTeffion of the leffee is 
hot the poffeflion of the copyholden 

§ 33. Hufband feifed in right of his wife of cer- Anom 
tain cuftomary lands, he and his wife by licence from ^ 3 ®* 

the lord made a leafe for years by indenture render- 
ing rent, and had iffue two fons. The hufband died, 
the wife took another hufband, and they had iffue a fon 
and a daughter. The hufband and wife died, the fon 
was admitted tb the reverfion and died without iffue. 

By Manwoode the reverfion fhall defeend to all the 
daughters notwithftanding the half blood; for the 
eflate for years-, which was made by indenture by 
licence from the lord, was a demife and a leafe ac- 
cording to the common law, and according to the 
nature of the demife the poffelfion fhould be adjudged, 
which poffellion could not be faid to be the pof- 
feffion of the copyholder, for his poffellion was cuf- 
tomary, and the other was more contrary, therefore 
the poffeflion of the one fliould not be the pofleflion 
of the other, and confequently there could be no 
fojfcffto fratris* 

§ 34. The right of reprefentation takes place in the 
defeent of copyholds, for wherever the cuftom gives 
any perfon the heirfhip, the law will give all neceffary 
rights and incidents. 


§ 35* J' having iffue five fons, the youngefl 
died in the lifetime of his father leaving iffue a daugh- 
Voi,. Ifl, , I i ter. 


Clements r. 
Scuclamo'c, 

2 Ld. Ray. 
1024. 

iP.Wm3.53. 
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ter. Afterwards J. S. purchafed the lands in qucftion, 
■which were copyhold of the nature of boroug Eng~ 
lijh And the jury found that, by the cuftom, thefc 
lands were defcendible to the youngell fbn and his 
heirs. The father died, and the queftion was, whether 
the lands defcended to the daughter of the youngeft. 
fon, or to the eldeft fon. 

Holt, Ch. Juft. — “ We are all of opinion that the 
“ daughter ought to have thefe lands jure rcprefcnta- 
“ tionis. Wherever this cuftom hath obtained, the 
“ youngeft fon is thereby placed in the room of the 
“ eldeft fon, who inherits by the common law, and 
“ there is no other difference in the courfe of defeent, 
but that the cuftom prefers the youngeft fon, and 
“ the common law the eldeft fon ; and therefore as, at 
the common law, the iffue of the eldeft fon, female 
as well as male, do inherit jure reprefentationis, be- 
“ fore the other brothers ; fo, by the fame reafon, 
“ where this cuftom has transferred the right of de- 
“ feent from the eldeft fon to the youngeft, it ftiall 
“ alfo carry it to the daughter of the youngeft fon, 
by like reprefentation j and there is no reafon to 
make any difference between a defeent by this 
“ cuftom, "and at common law, though my I.ord Coke 
“ is of another opinion.” 

$ 36. Where the cuftomary defeent is diflerent from 
that preferibed by the common law, it is conftrued 
ftriclly ; for the law does not take notice of any 
Ipecial cuftoms of this kind, except gavelkind and 
borough Englijh, unlefs they are exprefsly pleaded : 

and 
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and then the courts will not carry them fanher than 
the words of the cuftom. 


§ 37. By the cuftom of the manor, the copyhold 
lands of every tenant dying feifed, were defcendible 
to the youngeft fon ; and a furrender was made to tire 
ufe of B. and his heirs, who died before admittance. 
If B. had been admitted, it was agreed, that after his 
death, the youngeft fon fhould have inherited j but 
dying before admittance, the queftion was between 
the eldeft and the youngeft fon of B. who fliould 
have the lands : and it was adjudged that the eldeft 
fon in this cafe Ihould inherit, becaufc of the ftraitnefs 
pf the cuftom, that the lands ihould defcend, there 
never being any feifm in the anceftor. 


Hale V. 
Cited 2 Ld. 
Ray. 1025. 
Paine v, 
Herhet'^, 

2 Keb. 1*58, 


§ 38. If a cuftom be alledged that the eldeft Rapley v. 

Chapl:in, 

daughter mall folely inherit, the eldeft fifter ftiall not Godb. i 65 . 
inherit by force of that cuftom. So if the cuftom be 
that the eldeft daughter and the eldeft fifter lhall in- 
herit, the eldeft aunt ihall not inherit by that cuftom. 

So if the cuftom be that the youngeft fon fhall inherit, 
the younger brother ihall not inherit by that cuftom. 

S 39 * Gsorge Reve copyholder in fee bf the land in Reve v. 
queftion, being parcel of the manor of Hoo^ where ^ro!car.4io. 
the cuftom is, that ihe land is. of the nature of 
borough Englijh defcendible to the youngeft fon, had 
iflue three fons, William, George, and Charles, and 
furrendered his copyhold to the ufe of himfelf and 
Am his wife and his heirs, and they were admitted 
accordingly. Afterwards George the father died feifed 

li 2 of 
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of the reverfion, which defcended to the faid Cbarlss 
his youngeft fon, who died without iffue : and the 
queftion was, whether the eldeft; or fecond fon fhould 
inherit from Charles. It was agreed that George the 
fecond fon could not have it, as brother and heir to 
Charles^ by the cuftom, becaufe the cuftom could 
extend to the youngeft only, and not amongft the 
brothers, where no fuch cuftom is found ; and with- 
out a fpecial cuftom found, that it fhall defcend to the 
youngeft brother, the law will not admit it, becaufe 
cuftoras ought always to be taken ftrictly. 

§ 40. Jofeph Stanley being feifed of a copyhold 
eftate, died inteftate and without iftue, leaving one 
niece Anne Wragg, and the reprefen tatives of two 
other nieces who died before him, namely Anne Good- 
•tvin only child of Mary his fecond niece, and jefeph 
Spray the eldeft fon of LUzaheth his eldeft niece ; the 
cuftomary of the manor was produced, in which were 
the following articles refpecting defeents, “ Si aliquis 
“ tenens hujus maneiii obierit, filius fuus primogc- 
“ nitus et legitime procreatus habent hereditamenta ; 
“ et ft contingat alicui tenenii quod non habeat 
“ filium, filia fua antenata habeat htereditatem fuam 
“ abfque paftitione.” — It appeared from the court 
books that there were feveral entries where the eldeft 
daughter, and others where the eldeft lifter, had been 
admitted as heir. But it did not appear that the eldeft 
niece had ever been admitted as heir. 

The queftion was, v'hether 'Jofepb Spray^ as the re- 
prefentative of the eldeft niece, fltould inherit, or 

whether 
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whether the copyhold Ihould defcend according to 
the rules of the common law. 

The court fald that as there was no proof in the 
court rolls, as to the courfe of fucceffion in the col- 
lateral line, further than the cafe of a filler, it fol- 
lowed that this copyhold mull be held to have 
defcended to Anne Wragg and the defcendants of the 
two fillers in equal Ihares. 

In the above cafe a parchment writing was produced 
,by the lleward as the cullomary of the manor, which 

was admitted as evidence, it being an ancient writing Doev.M’afon, 

, . , , ^ r / ' t M , 3 Wilf.K.63. 

(without date) Icnind among the court rolls, and de- 
livered down from lleward to lleward, and Hated to 
be ex ajjenfu omnium tencntium. 


§ 41. In cjedlment to recover certain cullomary Roev. 
lands, the lelTor of the plaintiff claimed under a cullom R. 

of the manor for the youngell kinfman or kinfwoman 
to inherit, in default of brothers and fillers of the 
perfon lall feifed. The plaintift offered in evidence 
an entry in the court rolls of the manors. Hating what 
the cuHom was. But the defendant’s counfel objefted 
that fuch evidence of the cuHom ought not to be re- 
ceived, until inHances had been proved of fych a 
mode of defcent having taken place. 

The Jury found a verdift for the plaintiff ; upon a 
motion for a new trial, on the ground that the evi- 
dence of the prcfentment of fuch a cuHom on thq 
court rolls by the homage, was not of itfelf fufficient 

3 to 
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fi/fy XXJXi D0MK § 4t. 

t6 eftablifli the ciiilohi, in inuch ^ ho ItiilaftCi was 
produced of its being put in ufe, which it Was coft4 
tended was the true principle on which the determi- 
nation of £)f«« V. S/ray was founded. 

Lord Kenyon . — ■“ I admit that thfe cuilofh of onS 
manor Cannot be extended by analogy to anothfer : 
** but the mode of defeent, under which a party 
“ claims, muft be eftablilhcd by proof ; and the quef- 
“ tion here is, whether or not there were any evidence 
of the cuftom, upon which the plaintiff’s claim was 
“ founded ? The cuftom is clearly defined in the 
** paper writing, produced from the court rolls ; and, 
** without referring to the ftri^l rules of law, let us 
“ confider the authenticity of this document on prin- 
“ ciples of plain common fenfe. Near a century 
** and a half ago, the homage (the tenants holding 
“ under the lord of the manor), being convened 
“ together eo nomine as the homage (not for the pur. 

pofe of extending their claims, either againft the 
“ lord or ftrangers, but) in order to afeertain thofe 
“ rights which were their owh in common with the 
“ reft of the tenants, and being poffeffed of all that 
information which either tradition or their own 
“ perfonal obfervations could fumifli, proceeded to 
“ deferibe the feveral cuftoms, which regulated the 
“ defeent of the different fpecies of tenure within 
this manor Now, can it be fuppofed that thefe 
“ perfons, adling under the fan£tion of an oath, could 
“ for no purpofe whatever give a falfe reprefentation 
of thefe cuftoms ? or is it not more probable that 
their account was the true one ? Common fenfe 
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** and common obfervation would induce us to believe 
the latter. The argument againft the verdift feemi 
“ to admit, that this document was a degree of evi- 
“ dence when it was produced to the jury ; and, if it 
“ were admifllble in evidence, it not being oppofed 
“ by any other fpecies of evidence, and the jury hav- 
“ ing given credit to it, it puts an end to the queftion. 

“ And that this was admiffible cannot be doubted ; 

“ for tradition and the received opinion are the evi- 
“ dence of the lex loci. A diftinftion indeed prevails 
“ between a prefcription as applied to a particular te- 
“ nement, and a cuftom affeding the whole diftrift. 

“ And the latter has gone fo far, that the cuftom of 
“ one manor has' been given in evidence to fliew the 
“ cuftom of another, where they are both governed 
by the border law. Now, here was full proof of 
“ a tradition refpefting the cuftom of defcent in this 
“ manor ; it was the folemn opinion of twenty-four 
“ homagers, who are the conftitutional judges of that 
“ court, delivered on an occafion when they were 
“ difcufling the interefts of all the tenants of the 
“ manor. I cannot diftinguifti this from the inftance 
“ of a terrier, which is certainly evidence. The cafe 
“ of Godwin V. Spray is diftinguiftiable from the pre- Ante t. 40. 

“ fent. Every thing, that was faid by the court in 
“ giving judgment, muft be underftood fecundam fub- 
“ jediam materiem. That cafe firft decided, that fuch 
“ an inftrument as the prefent is admiflible ; and then 
“ that part of it, which faid that lands were not 
“ partible either between males or females, in general 
“ terms, was to be explained by the cuftom as it had 
exifted in point of fadl, which did not extend to 
I i 4 “ nieces. 
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** nieces. And> if that decifion go farther, and de- 
** termine that fuch a document is. not admifSble in 
“ CTidence unlrfs inflances in fed be previoufly proved 
to warrtmt the produfUon of it, I mull beg leave 
to dilfent from it. |n this cafe, fuppofmg the 
** defendant had deinurred to this evidence, I tiiink 
“ the court mull have drawn the fame conclulion 
“ from it, which the jury have drawn ; and therefore 
“ on the law of the cafe, I think that the rule for a 
pew trial fhoultfbe difch^rged,” 
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Section i. 

the two modes of acquiring a title to real pro- 
perty, the firft, namely, Defcent^ has been treated 
of in the preceding title. We now, therefore, come 
to the fecond, that is, Purchafe, which is thus defined 
by Littleton, f. 1 2. “ Purchafe is called the pofleffion 

“ of lands or tenements, that a man hath by his deed 
“ or agreement ; unto which poffellion he cometh not 
“ by title or defcent fropi any of bis anceflors or 
coufins, but by his own deed.’* 


§ 2. Lord Coke, in his comment on this fe^on, 
obferves, that a purchafe is always intended by title, 
and, mofl properly, by fome kind of conveyance, 
either for money, or for fome other confideration, or 
freely of giftj for that is, in law, alfo a purchafe. 

But 


Of Title by 
Purchafe* 


1 Sud* 18 h. 
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f lowd. 47. 


Grand Couft, 
c. 35. 

Lib, 7. c. I. 


2 Com. 243. 


Tit. 29. c. 3. 
f. 39- 


Of Efcheat. 


I Infl. ja «. 
9:^. 


XXX. M/cheat § 2—^. 

But a defcent, becaufe it comes merely by ad of law, 
is not faid to be a purchafe: and, accordingly, the 
makers of the ftatute i Hen. 5. c. 3. fpeak of thofe, 
who have lands or tenements by purchafe, or defcent 
of inheritance. 

§ 3. The feudal writers called purchafe conquejius or 
conqtiifitio, both denoting any means of acquiring an 
ellate, out of the common courfe of inheritance ; and 
the Norman jurifts (tiled the firft purchafer, or perfon 
who firft acquired the eftate, the conquereur : and Glan- 
ville ufes the word quejlus, to denote the property which 
a perfon has acquired by his own aft, and not by 
defcent. 

§ 4. The difference between the acquifition of an 
eftate by defcent, and by purchafe, confifts principally 
in two points : ift. That, by purchafe, the eftate ac- 
quires a new inheritable quality, and is defcendible to 
the owner’s blood in general, as a feud of indefinite 
antiquity. 2dly, An eftate,- taken by purchafe, will 
not make the perfon who acquires it anfwerable for the 
afts of his anceftors, as an eftate by defcent will. 

§ 5. The firft mode of acquiring an eftate by pur- 
chafe is, where the lord becomes entitled to the lands 
of his tenant, in ' confequence of the death of fuch 
tenant without heirs, which is called an Efcheat. 

§ 6. Lord Coke fays, that efcheat, efehaeta, is a word 
of art,, and derived from the French word efcheat ^ id 
ejiy caderey emdercy or accidere y and fignifies properly, 

when 
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Virheii the lands fall by accident td the lordi of Whom 
they Att holdenj in ^f^hich cafCj we fay the fee h 
efcheated. 

§ 7. The doftrine of efcheats was originally derived Wright’s 
from the feudal law, and was introduced into England g cfwrta, 
by the Normans. It is founded on this principle, that 3** * 
the blood of the perfon laft feifed in fee is, by foitie 
means or other, utterly extindt and gone : and, fince 
none can inherit his eftate but fuch as are of his blood 
and confanguinity, it follows as a regular confequence, 
that the inheritance itfelf muft fail. The land mull: 
become what the feudal writers call feodum apertumy and 
muft refult back to the lord of the fee, from whom, 
or from whofe anceftor, it was originally derived. 

§ 8. An efcheat was, therefore, in fa£l, a fpecies of 
reverfion, and is fo called and treated by BraBon. Brafl. 23 a. 
And when a power of alienation was introduced, the 
change of the tenant changed the chance of the efcheat, 
but did not deftroy it ; arid, as foon as a general liberty 
of alienation was allowed, without the* confent of the 
lord, this right became a fort of caducary fucceliion, 
the lord taking as idtimus hares. 

§ 9. Fitzherbert fays, a writ of efcheat lies where a Fitt. N. B. 
tenant in fee-fimple of a*ny lands or* tenements, which, 
he holds of another, dies feifed, without heir general, 
or fpecial j the lord fhall have a writ of efcheat againft 
him who is tenant of the lands after the death of hiS 
tenant, and fhall recover the land j becaufe he fhall 
h^ve the fame in Keu of his fervices. 


S IQ. Mr. 
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§10. Mr. Hargrave has juftly obferved, that an 
efcheat, in appearance, participates of the nature both 
of a purchafe and of a dcfccnt. Of the former, be- 
caiife fome aft of the lord is requifite to perfeft his 
title ; and the aftual polTeiCon of the land cannot be 
gained till he enters, or brings his writ of efcheat. 
Of the latter, becaufe it follows the nature of a feig- 
nory, and is inheritable by the fame perfon. 

§ II. Lord Coke fays, an efcheat doth happen in 
two manner of ways ; aut per defeSlum fanguinis^ that 
is, for the default of heir, aut per delidlum tenentis, 

Lfeheats a,rifing from deficiency of blood, whereby 
the defeent is at an end, can only be in the three fol- 
lowing cafes : ill. Where the tenant dies without any 
relations on the part of any of his ancellors : ad. 
Where he dies wathout any relations on the part of 
thofe anceftors from whom the cllate defeended : and, 
3d, Where he dies without any relations of the whole 
blood. In all thefe cafes the lands efcheat, becaufe 
th?re is no ojie capable of inheriting them. 

§ 12. Efeheats propter delidlum tenentis arife in 
confequence of a perfon’s being attainted of treafon or 
felony, by which he becomes incapable of inheriting 
from any of his relations', or of tranfmitting any thing 
by heirlhip; fo that, if any one dies feifed in fee of 
lands, whofe heir at law is attainted, the lands efcheat. 
And, where a perfon attainted dies feifed of lands, as 
he cannot have an heir, they will alfo efcheat, unlefs 
forfeited ; where that happens, they are iiiterrupted i^ 

their 
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their psiffage by the crown ; 'in the cafe of treafon, for 
ever ; in the cafe of felony, for a year and a day ; after 
which, they efcheat to the lord of whom they were 
held. 

§ 13. There is one inftance, in which lands, held 
in fee-fimple, are not liable to efcheat i for, if lands 
held of y. S. be given to a dean and chapter, or to a 
mayor and commonalty, and to their fucCelTors ; if 
fuch corporation be dilTolved, the land lhall not efcheat 
to the lord, but fliall revert to the donor. And Lord 
Coke fays, the reafon of this diverfity is, that, in the 
cafe of a body politic, the fee-fimple is veiled in them, 
in their political capacity ; and, therefore, the law 
annexes a condition to every fuch gift, that, if fuch 
body politic be diflblved, the donor lhall re-enter, for 
that the caufe of the gift faileth. But no fuch condi« 
tion is annexed to an eftate in fee-fimple, veiled in any 
man in his natural capacity ; except in cafes where the 
donor referves a tenure, and then the law implies a 
condition by way of efcheat. 

§ 14. As the lord’s right to an efcheat arifes folely 
from the want of a tenant to do the fervice^s, it follows 
that, whenever there is a tenant, the lord cannot claim 
the lands by efcheat. 

Thus, Littleton fays, if there be lord and tenant, 
and the tenant be dilfeifed, and the dilTeifor alien to 
another in fee, and the alienee die without ilTue, and 
the lord enters as in his efcheat, the dilTeifce may enter 

upon 


I Inft. 13 


No Efclieat, 
where (here 
is a Tenant. 


Seft. 300- 
Gilb. Ten. 
* 5 - 
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1 Inft. 240 a . 
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N. B. 144. 


I Inft. 268 


Fitz, N. B. 
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Upon the lord, becaufe the lord not coni$ to thf 
land by de&ent, but by efcheab 

Mr. Butler obferves upon this palTage, that when the 
lord comes to the land by efcheat, the law only calls 
the freehold on him for want of a tenant. The dif- 
feifee,, notwithftanding the difleifin, continues the 
rightful tenant ; and, as by his entry, he fills the pof* 
feffion, the lord’s title, which was good only while a 
tenant was wanting, mu ft neceftarily be at an end, 

§ 15. Fitzherbert fays, if the tenant be difleifed, 
and afterwards die without heir, it fcemeth the lord 
lhall have a writ of efcheat, bect^ufe the tenant died 
in the homage, 

§ 16. Lord Coke fays, if the difleifor dies feifed, 
and the difleifee dies without heir, and afterwards the 
lord accepts rent from the heir or feoffee of the dif- 
feifor, this lhall bar him of his efcheat j becaufe they 
are in by title. For, if the difleifor had made a feoff- 
ment in fee, or died feifed, and after the difleifee died 
without heir, there would be no efcheat ; becaufe the 
lord had a tenant in by title. 

§ 17. Where a man hath title to a writ of efcheat, 
and he accepts homage of the tenant, he lhall not 
afterwards have the writ againft him ; becaufe he hath 
accepted him as his tenant. So, if he accepts fealty; 
of him ; but acceptance of rent will not bar the writ 
of efcheat. 


5 18. From 
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5 i8. From this principle k follows, that any AnyAliena- 
alienadon of the tenant will bar the lord of his an E^hwt?* 


efcheat : and this do£trine has been carried fo far, that 
a feoffment, made by an infant in perfon, will pre- 
vent an efcheat. 


Dyer lo 
4 Rep. I2C a. 
Whuting- 
ham’s Cafe* 

8 Kep. 42 


§ 19. A mere contrad; for fale, however, does not 
bar the lord of his efcheat, as will be (hewn here- 
after. 


§ 20. A devife, although it only takes efiefl: at the 
moment of the teftator’s death, will prevent an 
elcheat : and, in a note of Lord Nottingbam’s to the 
firft Inftitutc, it is faid that, where a woman, feifed 
of lands in London^ devifed them to be fold by her 
executors, and died without an heir, the devife pre- 
vented the efcheat which the king pretended to have, 
and the executors could enter and fell ; therefore more 
than a bare authority paffed. Yet in 1651, on evi- 
dence at the bar between Wilkin/hn znd White, this 
cafe was Hated ; and Lord Ch. Juft. Roll doubted of 
this opinion, becaufe he faid it was only a defeent ac- 
cording to the words of Littleton; and that it appeared 
to him, that when lands are devifed to be fold by exe- 
cutors, there no intereft paffes, as in the laft claufe 
before. 


1 Roll. Rep. 
214. 


I ln&»2$6a» 
n. i. 


Bulft. 43« 
rodb.4xi* 


Reeve v. 
Alt. Gen. 

2 Atk. 233* 


§ 2 1 . A void devife will not prevent an efcheat : as, idem, 
where an eftate in fee is devifed to T. remainder to a 

270. 

ftranger, this remainder will not prevent the lands 
from efcheatiag, on the death of T, without hdrs. 


§ a a. Whenever 
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Roll. Rep. 
402. 
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§ 2 a. Whenever lands efeheati they become fhe 
property of the lord of the felgnory, or perfon of 
whom they were held. Now, by the ftatute 12 Cha, 
2. § 24. for changing all the ancient tenures into free 
and common focage, the rents and fefvices (among 
which fealty is accuftomably due) are preferved to the 
lord : of him therefore the lands are Hill holden, and 
to him they may efcheat. But, if all thefe badges of 
tenure have been negledled to' be preferved, and it be 
no longer known of whom the lands are mediately 
holden ; then the king, as the great and chief lord, 
lhall have them by efcheat : for to him fealty belongs, 
and of him they are certainly holden by prefumption 
of law, and without the neceffity of pfoof. 

§ 23. The lord, who acquires the land by efcheat, 
is liable to all the incumbrances of the laft tenant. 
Thus, if a perfon dies without heirs, having granted 
a rent, the lord by efcheat will hold the lands, fub- 
jefk to fuch rent. So, if he die leaving a wife, fhe 
will be entitled to dower : and, in the cafe of a wo- 
man, her hufband wall be entitled to curtefy. For, 
as the tenant has a power to defeat the lord’s right 
to efcheat by any mode of alienation j he mufl confe- 
quently have every inferior power. 

§ 24. Where a copyhold eftate efc.heats to the lord 
of the manor, he will hold it fubjcfl to any leafe, 
made by the copyholder, with the licence of the 
lord ; and alfo to the free bench of the widow. 


S 25. m 



§ 25. The reafoti, that the lord by efcheat U ftd)* 
jed: to the above mentioned incumbrances^ is» becaufe 
they are annexed to the pofleffion of the land, without 
refped: to any privity^ But the lord, who comes in 
by efcheat, is not fubjed to any incumbrances an> 
nexed to the privity of the eftate ; for he comes in, 
in the pojl : and therefore he was not bound to 
execute a tife, for his title was paramount, namely by 
force of the condition in law tacitly annexed to the 
land, at the time of the creation of the feignory j and the 
tenancy comes in lieU of the feignory, which he had to 
his ouUi ufe. 

§ 26. It appears doubtful whether, at prefent, a 
lord by efcheat (being a private perfon) is fubjefl: to 
a truH. 

It is faid, indeed, by the Mader of the Rolls, in 
the cafe of Eales v. England^ that if a truftee dies 
without heir, the lord by efcheat will have the land, 
yet fubjeft to the trull in Chancery. 

§ 27. This doctrine is contradi< 3 :ed*in another cafe, 
where a perfon, feifed in fee, contrafted to fell his 
eftate, and died before alTurance, and without heir, 
lb that his lands efcheated to the lord ; and the court 
refufed to compel the lord to convey to the vendee : 
which could only be oit the principle, that the lord 
by efcheat was not compellable in equity to execute a 
trull. 

$ 28. It is laid down by Lord Chancellor Maatles- 
fields that, if a truilee of a copyhold Ihould die with- 
Vox.. ID. Kk out 
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out heir, the lord would bo entitled by efi^heat, 
without being fubjed to the trull. 

5 19. The King is clearly not fubjed to a trull in 
a cafe of this kind. But, by the llatute 39 & 40 Geo. 
3. c. 88. § 12. his Majelly is enabled by warrant, 
under the fign manual, to dired the execution of any 
trulls, to which lands efcheated are liable ; and to 
inake any grants of fuch lands to any trullee^or 
.trullees, or otherwife, for the execution of fuch trulls. 

S 30. The Lord by efcheat may diftrain for rent, 
due to the lall tenant: as, if there be lord and 
tenant, and the tenant makes a leafe for life, render- 
ing rent ; if he afterwards dies without heir, whereby 
the rererfion comes to the lord by way of efcheat, 
he may dillrain for the rent, becaufe it is incident to 
the reverfion. But he cannot take advantage of a 
condition of re-entry } becaufe he is not heir to the 
leflm'. 


$ 31. Where the inheritance efcheats, and there is 
an outllanding term which is attendant on the inhe- 
ritance, the lord by efcheat will be entitled to fuch 
term. 


S 32. A perfpn, fdfed in fee, limited a term for 
100 years to trullees, in trull to attend the inheritance. 
He afterwards died without an heir (bring a ballard): 
and the quellion was, whether this term Ihould efcheat 
to the King, with the inheritance, ft was determined, 
that the King was entitled to rite term: for he was. 

itot 
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.not in barely in the poji^ but in the per sdfo } and the 
term for years goes with the inheritance, by the ex< 
prefs limitation of the party. 


§ 33. The lord by efcheat is entitled to all the And to all 


charters, concermng the lands efcheated. And it is 
faid in Brook's Abridgement^ that, if a tenant is at- 
tainted of felony, the lord lhall have his lands by 
efcheat, and alfo the charters ; though the charters 
are not forfeited. 


Chatters, 

Tit. Chart, 
PL59. 


§ 34. All lands and tenements held in focage, whe- wtat TOngs 
ther of the King, or of a fubjeft, are liable to efcheat, 
upon failure of hgirs of the lait tenant. But lands, Rob. Car. 
held by the tenure of gavelkind, do not efcheat for 
felony, but defcend to the heir of the felon: from 
which Sir William Blackjlone concludes, that the tenure a Comm. sea. 
of gavelkind is of Saxon, and not of Norman, origin. 

§ 35. Eftates, held by copy of court roll, are alfo Co. Cop. 
fubjeft to efcheat to the lord of the manor, of whom j Vef. Jun. 
they are held. But, before the lord enters on the 
lands efcheated to him, *the homage ought to prefent 
the death of the tenant without heirs : and proclama- 
rion ought to be made, to give notice thar, if any per<f 
fbn comes in and juftly <^aims as heir to the laft.^ 
tenant, he fhall be admitted. 

S 36. No fpedes of real property, however, is 
fubjed to efcheat, but what lies in tenure : for efcheat 
is a confequence and fruit of tenure* 


Kka 


S 37* 
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5 37* Thus, if a perfon fofed in fee of a rent- 
charge,^ right of connnon, free warren, or ally other 
fpedes of inheritance, that is not holden, is attsdnted 
of felony j the King lhall have the profits of them 
during his life ; but, after his deceafe, as they cannot 
defcend to his heir, on account of corruption of 
blood, they become extind:. For, in efcheats, oh ac- 
CQunt of petit treafon or felony, a tenure is requifite, 
96 well in the cafe of the King as of the fubje^. 

5 38. It is faid in Roll's Abridgement^ that, if a 
man grants an advowfon in grofs to another in fee, 
and the grantee dies without heir ; it feems that it 
lhall revert to the grantor, not being held of any 
man : and he adds, it feems, if the grantor lhall not 
have it, the King (hall have it, as fupreme ruler. 
But, in title Tenures B. pi. i. it is exprefsiy faid, that 
an advowfon in grofs lies in tenure. 

§ 39. In Brook's Abridgement a cafe is Hated, where, 
in quare mpedit, the plaintiff entitled himfelf, that the 
advowfon was held of him by homage and fealty ; and 
it was not contradided that the advowfon well lay in 
tenure. 

§ 40. A ufe was not liable to efcheat, becaufe it 
was a fpecies of property that did not lie in tenured 
•And as tiufis are now, what ufes were before the 
Hat. 27 Hen. 8.; it has been determined in the follow- 
ing cafe, after great confideration, that a truft eftate 
is net liable to efcheat} but that, where que 

irtt/i 
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iritfi dies without Heirs, the tiniftee (haU retain the 
lands for his own benefit. 

$ 41. Elizabeth Gu»nm^ being feifed of certain lands 
in fee-fimple, ex parte paterna, married Nicholas Hard- 
ingt but, previous thereto, (in 1695), a fettlement was 
made of her eftate, to the ufe of the huiband for life* 
remainder to the wife for life, remainder to truftees to 
preferve contingent remainders, reminder to thdr firft 
and other fons fuccelOlvely in tail male, remainder to 
the right heirs of Elizabeth Gunning. 

There being no iflue male of the marriage, an in- 
denture was made,* nth January 1718, between Hard- 
ing and his wife of the one part, and Sir Francis Page 
and Robert Simmons of the other part, reciting the 
fettlement of 1695, and covenanting to levy a fine to 
afiure the premifes to the ufe of the daughters of the 
marriage as tenants in common, and, in default of 
fuch ifiue, to Page and Simmons and their heirs, in 
truft for the faid Elizabeth Harding her heirs and 
alligns, to the intent that flie might, at any time during 
her life, without her hufband’s concurrence, difpofe 
of the reverfion of the moiety aforefaid,^to fuch ufes 
as file Ihould by her will, or other writing, appoint. 
And a fine was accordingly levied. 

There was no daughter of the marriage, but the 
ufife furvived the hulband, and died without making 
any appointment, and vrifhout heirs on the part of the 
&.ther, from whence the land defcended. But 5 ar- 
^St the plaintiff', was' heir on the part of the mother. 
After the death of Elizabeth Harding, Sir Francis Page, 
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die furvivlng trviftee, got into poffeffion ; and in July 
1739, Burgejs filed a bill againft ium, praying, that if 
he had any legal interefi; in the premifes, he (hould bn 
compelled to convey it to Burge/t^ 

Sir Francis Page, by bis anfwer, infilled, that he 
lyas lawfully feifed of the inheritance of the eilate, 
and entitled to the tents and profits. 

The Attorney General, on behalf of the Crown, 
filed an information in Chancery, infilling, that Sir 
Francis Pagfy by the deed of 1718, had no beneficial 
intereft in the eilate in his own right, but was a mere 
tfullee for the benefit of Mrs. Hardingy or her ap? 
pointee, or heir, and, in defa\ilt of fuch appointment, 
or heir, that he was a trullee for the benefit of his mar 
jelly, who fiood in the place of fuch heir ; that the 
premifes were efcheated, and the reprefentatives of 
Sir Francis Page ought to convey to the ufe of hi§ 
Majelly. 

• The cafe was argued before Lord Keeper Henley^ 
afiilled by ^Lord Mansfield and Sir Thomas Clarke 
Mailer of the Rolls. 

Sir Thomas Clarhe.yt-** The great quelKon is, whe- 
** ther the Crow h^s a right to a conveyance of the 
legal eilate ^om Mrs* Harding*s trullee, as an equir 
table efch^t, hy tj^e death of Mrs, Hardiagy without 
heirs pn tl^e part pf tlie fether. I lhall confider the 
right of cfcheat in three lights : ill. In what fituation 
** it llppd in relpeft to a cpm^eyance at common law be- 

fore 
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** fere the invention of ufes. sd. In what fituation it 
“ flood with refpeft to a conveyance- to ufes' before 
« the ftatute of ufes was made. 3d, How it (lands 
“ (ince that ftatute, and now, with regard to trufts. 

“ The refult and application of the whole will decide 
“ the queftion, how far the Crown is, or is not, en- 
“ titled, in equity, to a conveyance from the truftee. 

** ift. An efcheat was, in its nature, feodal; a feud 
was the right which the tenant had to enjoy the 
lands, rendering to the lord the fervices refcrvcd by 
“ the contraft. On the other hand, an intereft re- 
** mained in the lord, after the grant made, called a 
“ SeigTiory, confiding of a right to the fervices of the 
** tenant, and to the land itfelf, on the expiration of 
“ the grant as a reverfion ; a right afterwards called 
“ an efcheat. And as the grant was more or lefs ex- 
“ tenfive, the reverfion was more or lefs remote, for 
“ feuds were fometimes temporary, fometimes heredi- 
“ tary ; and a temporary one ended on the grantee’s 
“ death. Sir H. Spelman only takes notice of heredi- 
“ tary feuds, nor do our own laws ; and though it 
may feem a paradox»to modern ears, a feoftment to 
“ A. and !iis heirs did not pafs a fee-fimple originally, 

“ in the fenfe in which we now ufe it^ but only an 
»* eftate to be enjoyed ut merum benejicium^ without 
** power of alienation, in prejudice of the heir or the 
** lord i and the heirs’took it fucceffively, as an un- 
** fruftuary intereft, and, in default of heirs, the land 

efcheated, or, ftridly fpeaking, reverted : if there Braft. *3 a. 
“ was an heir, and by legal impediment he could not 
** take, the land efcheated. When a power of allena* 

** tion was introduced, firft with the licence of the 

K k 4 « lord. 
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“ lord, and afterwards without fuch licence, the right of 
“ efcheat became more remote ; and when a power of 
** charging or incumbering the feud was given to the 
tenant, the lord took the efcheat, fubjed to the in.. 
** cumbrance. This power was more prejudicial to 
the right of efcheat than the power of alienation, 
for that only changed the lord’s chance ; but the 
incumbrances defeated the right of efcheat, as far 
'as they went, fld. Upon the introdudion of ufcs,- 
two diftind kinds of property might be acquired iq, 
land ; the legal eftate, and the ufe. The cejiuique 
ufe was no longer tenant at law, nor was the land 
fubjed to his incumbrances • but though the land 
was not liable at law, on account of the cejiuique 
** ufe, yet it was ftill liable on account of the feoffee 
to ufes. This being found extremely inconvenient, 
“ a variety of ftatutes were made to reftore the fruits 
of the tenure to the lord, againft the cejiuique ufe ; 
as wardlliip, relief, ^c . ; but no ftatutc was made 
to reftore the lofs of the efcheat, which, as Sir 
H^nry Spelman obferves, is not only the fruit of the 
tenure, but the very tree itfelf. 3d, Thus flood 
the law, until the ftatute of ufcs united the ufe and 
“ the legal eftate j but as the courts of law determined 
‘‘ that there were fome ufes to which the ftatute did 
not extend, they were called trujist and fucceeded 
“ to ufes, alius qut^ et idem pafcitur. The Court of 
Chancery having taken cognizance of trufts, adopt- 
“ cd, in the conftrudion of them, all thofe rules by 
“ w hich ufes had been governed before the ftatute. 
“ I'he cafe of curtefy is the only exception, and that 
“ feems to have prevailed unaccouptably, and againft 
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" the dpinion of the Judges themfdvesi Before the 
'** ftatuCe of ufes, if a eejiuique ufe was attainted of 
w treafon or felony, the lord could not have the laiid, 
but the feoffee might retdn it to his own ufe. And 
though this is introduced in Brooks PI. 34., by an 
“ idea videtur in a modeft manner, yet many of his 
opinions are fo introduced, and have generally been 
“ thought of great authority. From this authority^ 
“ it is clear, that if Mrs. Harding had been cejluique 
“ ufe, and attainted of treafon or felony, the lord 
“ would not be entitled to efcheat : and if trulls in 
equity are analogous to ufes at law, and I think they 
“ are, neither will the Crovtrn be entitled in the cafe 
“ of a trull in equity. Sir G. Sandes's cafe is in point ; 
“ and that and the cafe in 5 Edw. 4., mutually 
llrengthen each other. Freeman’s Report is more 
** accurate than that of As Lord .f/u/e had 

an analytical head, it will give a clearer idea of the 
“ llrength of his argument, to give an analylis of it, 
** He firft Hates feveral cafes where trulls are forfeited, 
“ as for treafon, by Hatute j for alienage, by prero* 
“ gative ; for a debt to* the Crown, partly by llatute, 
partly by prerogative, and pardy by curfus fcaccarii, 
** or the courfe of revenue. Then he. dillinguilhes 
** thefe cafes from an efcheat, as founded on a differ- 
ent ground, for vrant of a tenant^ Then he goes to 
a term, and gives reafons why a trull of a term 
** cannot be forfeited. Then comes to his concludon, 
** if not a chattel, then not forfeitable j if a chattel, 
“ Freeman never had it to forfeit. I think this good* 
“ fenfe as well as good law. It has been faid, if the legal 

♦* eftate had efeheated to the Crowi for want of an heir 
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** to the truftee, it would in equity have been liable 
to the truft ; but this pofition is not proved by any 
“ authority. And, if it were true, why ought the 
“ lord to have a reciprocal equity on the death of the 
** cejitdque truft, without heirs? Upon the whole, 
“ my opinion is, (to ufe the words of Sir Jojeph Jekylt)^ 
** that the title of the truftee Ihould not have been 
** fet up ; but it is fo ; it appears a plain and fublift* 
** ing one ; the law is clear, and courts of equity ought 
“ to follow it in their judgment concerning titles to 
** equitable eftates, otherwife great uncertainty and 
“ confullon would enfue ; and, though proceedings in 
“ equity are feid to be fecundum difcretionem boni viri^ 
yet when it is alked, vir bonus eJi'quUt the anfwer is, 
“ qui confulta patrumt qui leges jura que fervaU’* 

I.ord Mansfield,'— “ I will foUow the method ufed 
** at the Bar, under the four following heads : ift. 
The nature of trufts of land, and the rules that 
“ goven them. 2d, The nature of that right by which 
“ the king claims in the prefent cafe. 3d, Whether, 
“ if the truftee had died without heir, the king muft 
** not, in that cafe, have taken the land in a court of 
“ equity, fubjeQ: to the truft. And, 4tb, Apply the 
refult of this inquiry, as between the king and the 
truftee, to the particular point itnniediately in judg-, 
“ ment. ift. As to the nature of trufts of land, and 
the rules by which they are governed, By an in^ 
quiry into the natufe of an ufe, or truft of lands, 
no more is or can be meant, than to find out hifto* 
** rically, on what principles courts of equity, before 
the ftatute 27 Hen. 8. interfered, in modifying or 
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•* giving relief, in rights or interefts in lands, which 
« could not be come at but by fuing a fubpoena ; and 
“ what courts of equity now do, in modifying, di- 
** refHng, and pving relief in cafes of trufls where 
there is no other remedy but by bill. Who- 
ever (hews that the relief now given is more exten- 
** five, that it is confidered by different or oppofite 
** rules, that the right is confidered in different or 
oppofite lights, will (hew the difference and contrafl 
*' between ufes and truils. The oppofition is not 
“ from any metaphyfical difference in the effence of 
the things themfelves. An ufe and a truft may 
“ effentially be looked upon as two names for the 
fame thing ; but the oppofition confifis in the dif- 
** fgrenee of the pradlice of the Court of Chancery. 

If ufes before the fiat, Hen. 8. were confidered as a 
pernancy of the profits, as a perfonal confidence, 

“ as a chofe in aftion; and now trufts are confidered 
“ as real eflates, as the real ovraerfhip of the land j 
“ fo far they may be faid to differ from the old ufes, 

“ though the change may not be fo much in the na- 
“ ture of the thing, as*in the fyftem of law by which 
it is regulated. The old law of ufes does not con- 
elude trufts now; where the prafriceds founded on 
the fame reafon and grbunds, it is ftill follow'ed. 

« But its pofitjve authority does ^ot bind where the 
reafon is defective : more efpecially that part of the 
old law of ufes, which did not allow any relief to 
‘‘ be given fqr or againft pftates in the poft, does not 
** now bind by its authority in the cafe of trufts. 
if Trufts, from the nature of the thing, may be left 
if to die honour and faith of the truftee: in that cafe, 
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“ they are not the objefts of law, otherwife than as 
** they may be fraudulent, and void in refped to third 
“ perfons j or a court of juftice may take cognizance 
and compel the execution of them : in that cafe, 
** trulls only retain the name ; in fubllantial owner* 
** fliip, the difpolition in trull becomes the mere form 
“ of a legal conveyance- Trulls, in England, under 
“ the name of ufes, began, as they did in Rome, under 
“ no other fecurity than the trullee’s faith ; they were 
** founded in Iraud to avoid the llatute of mortmain. 
“ Trulls were not on a true foundation till Lord Not- 
“ tingham held the Great Seal ; by Ileadily purfuing 
trulls from plain principles, and by fome alfillance 
** from the Legiflature, a noble, rational, and uniform 
“ fyllem of law has been raifed ; trulls are made to 
** anfwer the exigencies of families, and all other 
“ pur^fes, without producing one inconvenience, 
fraud, or private mifchief, which the llatute of Hen, 8. 
meant to avoid. The forum where they are ad- 
judged, is the only difference between trulls and 
“ legal eflates. Trulls, here, are conlidered as be- 
“ , tween the cejhtiqtie trull and trullee, as the owner- 
“ Ihip, and as legal ellates ; whatever would be the 
rule of law, if it was a legal ellate, is applied in 
** equity to a trull ellate. Trull ellates are liable to 
“ curtefy ; the cafe of dower is the only exception, 
** and not on law or reafon, but becaufe a wrong de- 
** termination had milled in too many inllances, to be 
“ now altered and fet right ; and if an alteration was 
to be introduced, the bell way to fet it right would 
** be, to allow the wife dower of a trull ellate. In 
the eye of this court. Lord Hardieicke thought the' 

“ equity 
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equity of redemption was the fee>limple of the land ; 
that it would defcend, might be granted, entsuled, 
devifed ; and that an equitable entail might be barred 
** by a common recovery. This proves it is conli* 
•* dered in this court as an eftate, whereof there may 
“ be a feilin ; for, without fuch a feilin, a devife of 
** a truft could not be good. The allowing curtefy 
“ of a truft, is founded on the maxim, that equity 
“ follows the law, which is a fafe as well as fixed 
“ principle ; for it makes the fubftantial rules of pro- 
perty certain and uniform, be the mode of follow- 
“ ing it what it will. It follows from the great au- 
thority of this determination, on clear law and rea- 
fon, that the cejluique truft is, in the conlideration 
“ of this court, adually and abfolutely feifed of the 
“ freehold. To conclude this head, an ufe was ori- 
ginally underftood to be merely as an agreement, by 
“ which the truftee, and all claiming in privity under 
him, were perfonally liable to the cejluique truft, and 
“ all claiming under him, in like privity. Nobody in 
“ the pojl was entitled under, or bound by the agree- 
** ment. But now the lyuft, in this court, is the fame 
“ as the land, and the truftee is confidered therefore 
“ merely as an inftruraent of conveyance ; he is in no 
“ event to take a benefit. The truft muft be co-ex- 
tenfive with the legal eftate, and where it is not de- 
dared, it refults by neceflary infplication ; becaufe 
“ the truftee, is excluded; except where the truft is 
“ deftroyed, by a conveyance to a purchafer without 
** notice for a valuable confideration. 
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The traftee can tranfmit no beAefit j hia duty ia 
** to hold for all thofe who would have been entitled, 
“ if the limitation had not been by way of truft. 

There is no dilUndion now between thofe in the 
“ per and the poji, except in the cafe of dower, which 
is not founded on reafon, but on pra&ice. 

As the trull is the land in this court, fo the de> 
« claration of trull is the difpolition of the land ; 
^ therefore an efiential omillion in the legal difpolition 
“ lhall not deltroy the truft. The grounds why the 
** lord by efcheat neither took, nor was fubjeft to an 
“ tife, do not now fublift. The principles upon which 
the quellion mull now be argued, have no relation 
“ to it, which ever way it ought to be determined ; 
“ or rather, none of thofe principles were made, or 
could ever be coniidered in the law of ufes, for this 
“ court never interpofed in cafes where the claim was 
“ in the poll ; and, for that reafon, it is taken for 
“ granted in Edward the Fourth’s time, that the lord 
“ lhall not have it. 

2d, This brings me to conlider the nature of this 
right by efcheat. 

** It has been truly faid, that on the firll introduc- 
tion of the feud^ law, this right was a llridl rever- 
“ fion. When the grant determined by lailure of 
** heirs, the land returned as it did upon the espira^ 
** tion of any fmaller intercft. It was not a trull, but 
the extinction of the tenure ; (as Mr. Jullice Wright 
** fays), it was the fee returned. 
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■ “ This diftin^on holds equally, whether the invef- 
** titure was to fpecial or general heirs ; for, originally, 
the toiant could not alien in any cafe, without the 
** lord's concurrence. The reverfion took effeft in 
“ poflfeffion, for Want of an heir, nnlefs the lord had 
“ done, or permitted, what, in point of law, amotinted 
** to a confent to a new inveftiture or change of his 
valTal } this is the meaning of what is faid in the 
“ books, that nothing efcheats where the tenant is in 
“ by title. As foon as a liberty of alienation was al- 
“ lowed, without the lord’s confent, this right became 
a caducary fucceflion, and the lord took as ultimtu 
haret ; hxkt the refemblance of the lord's right by 
** efcheat to that o( the heir by defcent, does not hold 
“ throughout, and, therefore. Sir Edward Coke, with » Inft. 
** great accuracy, confiders the lord by efcheat as af- 
(ignee in law. He took no poflibility or condition, 

“ or right of ,a^on, which could not be granted ; he 
** could not ele£t to avoid voidable a€ts, as a feoffment 
“ of an infent with livery : but eve^ right preferved 
“ to the heirs, which could be granted, goes to the 
** lord by efcheat, as a rent referved t9 the tenant and 
“ his heirs. 

“ In the cafe of Thrmtm and the Attdhiey Genera 4 , Ante 
the benefit of a trull term was decreed to the king 
** by efcheat ; becaufe .it was to go with the inherit- 
** ance by the exprefs limitation of the parties. 

** 3d, Whether, failing heirs of the trullee, the king 
“ mull not, in this cafe, have taken the ellate in a 
“ court of equity, fubjed to the trull ? 
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** Thisfeems, in the pre&nt cafe, to be averjitta* 
** terial confider^n ; for, if die king is not to be 

“ fubjeff to thetnift, dierb is no colour that he fliould 
“ claim the truft by efcheat. That land efcheated 
ihould be fubjed to the truft, appears to me to be 
** moft conliftent with the king’s right, whether the 
efcheat be confidered as a reverfion, as it once was, 
w as a caducary pofftftion cA intejiatt^ as it now fub- 
ftantially is. The king cannot claim by efcheat 
contrary to the terms or conditions which the tenant 
** held under. From which, two things follow: ift, 
“ That there is equity againft the king ; and, ad. That 
“ the lord is bound, as much in a court of equity, by 
** the equitable terms of his inveftiture, as he is in 
“ a court of law by the legal terms. Taking the eftate 
** as a caducary poffeffion, the lord can only take ah 
intejlato abfolutely : fo far as the tenant has not 
** difpofed of the eftate he can take, and no farther* 
** The tenant’s power of difpofing is abfolute, without 
“ the lord’s privity ; without any determined form of 
“ conveyance. The truftee has, by his declaration 
of trufi in 1718, made a valid conveyance of his 
** truft in equity, and therefore a court of equity can- 
** not, I apprehend, fuffer the land to go as undifpofed 
** of by the tenant ; becaufe, in the confideration of 
this court, there is a valid difpofition made by him. 
** But even at lav^ the efcheat would not be free from 
“ the truft. The ftatute of frauds makes a truft affets 
** in the hands of the heir of cejiuique truft j con- 
**■ fequently, for that purpofe, the eftate defceads to 
** the heir. 
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« In 18 Car. 2., before trufts were put on the ra- 

tional footing they are now, the apprehenfion of the 
“ judges was, that the lord by efcheat, ought to be 
“ fubje£t to the truft. Lord Bridgman thought fo. 

“ In 1702, SXrJohnTrevor certainly knew there could 
“ be no efcheat of an ufe. If it was not to be fubjedt 
“ to the truft, I think the inconvenience would be 
“ very great ; and where we are not tied down by any 
“ erroneous opinions, which have prevailed fo far in 
“ praftice, that property would be (hook by an alte- 
“ ration of them, arguments of convenience and in- 
“ convenience are always to be taken into confidera- 
“ tion. Almoft all the great eftates in E^igland are 
“ now limited in truft ; the truftees are men of bufi- 
“ nefs probably concerned for the family, and at a 
“ little diftance of time their pedigrees are not to be 
“ traced ; and if the furviving truftee was to die with- 
“ oat heir, it would be thought hard if the eftate 
“ lliould be loft. Blit I reft upon this ; it feems to 
“ be a contradidlion in terms, that he who has no claim 
“ but ab inte/iaio, where the owner has not difpofed 
“ of his property, fliould take ^contrary to and in pre- 
“ judice of his difpofitibn. The heir of blood might 
“ as well claim the eftate in contradlflion to the equi- 
“ table charge. An efcheat is now as, much a title 
“ under the former owner, in confequence of his 
former feifin, as that of the h^r : Why elfe fhall 
“ the lord be deemed the affignee or heir of the te- 
“ nant? I think the lord may be confidered as much 
“ his heir as the heir by blood, and is as much liable 
“ to all his difpofiiions. 
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4^, If what I have faid be right, little is left for 
“ me to fay bn this head. If the lord takes an efcheat 
“ as heir or aflignee in law, then the king is within 
“ the exprefs declaration of trult, which is to Eliza- 
** heth Harding., her heirs and affigns. 

Upon the whole, I think the king is entitled to 
** a decree.” 

f 

Lord Keeper. — “ ift, I lhall take notice of the 
** claim of the crown, bccaufe feveral of the argu- 
“ ments I lliall make ufe of will tend to fupport the 
opinion I fliall give on the other claims. 

“ The queftion on the information is, whether ccjiai- 
** qiie truft dying without heirs, the trull is elcheated 
“ to the crown, fo that the lands may be recovered in 
“ a court of equity by the crown, or whether the 
“ truftee lhall hold them for his benefit. The que- 
“ ftion is entirely a queftion of teiiure, and not of 
“ forfeiture. 

“ I lhall confider, ill, The nght of lords to efcheat 
“ at law. 2d, "Whether they have received a dilFerent 
modification in a court of equity. 3d, The argu- 
ments ufed in fupport of the information ; and, 
“ from the whole, draw this conclufion, that the 
crown has, in this cafe, no equity. 

“ The legal right of efcheat with us, arifes from the 
“ law of enfeoffment to the tenant and his heirs, and 
“ then it returned to the lord, if the tenant died with- 
“ out heirs. 


« The 
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^ The extenfion of the feoffment from the perfon 
of the tenant, to the heirs fpecial of his body, and 
then to his heirs and affigns, is accurately traced in 
a treatife of tenures by a learned hand. This re- sfr M. 
duces the condition of the reverfion to this fingle 
event, ob defeflum tenentis de jure. 

The lord became entitled to the land by efeheat 
‘‘ in lieu of his fer vices. The books are uniform, 
that, in the cafe only of the tenant’s dying without 
heir, the efeheat took place. As long as the te- 
nant, or his heir, or any other perfon by his implied 
affent, continued in poffelEon by title, that prevented 
‘‘ the efeheat. This fliews, that where there was a 
tenant aftually feized, though he had no right to the 
‘‘ tenements, and though the perfon who had right 
died without heirs, yet the efeheat was prevented ; 
for, if the lord has a tenant to perform the fervices. Roll Ab. «rr;. 
the land cannot revert in demefne. * 

Upon thefe cafes I would obferve, that the lord's 
confent had nothing to do with eftablifhing the right 
of the tenant’s being duly feifed ; becaufe, in every 
one of thefe cafes, they all come in without the 
“ lord's confent, unlefs it can be faid, that the lord is 
a virtual affenter as well to the diffeifins as to the 
legal conveyances : and if that be fo, it would ope- 
‘‘ rate to the eftablifhing the rig^it of the truftee here, 
who would fay he is entitled under a conveyance in 
law, by the very confent of the lord ; which is ^ 
ftronger cafe than a diffeifin. From thefe cafes and 
authorities it muft be allowed to be fettled, that the 
“ law did not regard the tenant's want of title, as 
‘‘ giving the lord a right to the efeheat, 
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“ 2d, The next confideration is, whether a court 
“ of equity can confider it in a different light : now, 
“ when the tenant did not ‘die feifed, and a proper 
“ legal tenant by title continued, and, confequently, 
“ the lord’s feignory and fervices continued, can this 
“ court fay to the lord, your feignory is extinguilhed, 
and to the tenant, your tenancy is fo too, though 
“ both are legal rights now fubfifting in law ? In con- 
“ fideration of ufes with regard to efeheats, equity has 
“ proceeded on the fame principle as the law, where 
“ there was a tenant of the land that performed the 
fervices : and I do not find this court had any regard 
“ to the merum jus of the tenant. Now, the reafon 
“ why there was no efeheat on the death of ccjiuique 
“ ufe, in equity, feems to be this, (and it is a reafon 
“ equally applicable to ufes and trulls), that the court 
“ had nothing to iffue a fubpoena upon ; no equity j 
“ nothing to decree upon ; and every perfon mull 
“ bring an equity with him, for tbe court to found its 
“ jurifdiftion upon. It feems to me, he could have 
“ no equity in the cafe of an ufe, or as owner of the 
“ trull, for this plain reafon : an ufe before the fta- 
tute could not be extended farther than the intereft 
“ in the ellate, which the creator of the ufe could 
“ have enjoyed^ As, if the creator of the ufe had 
“ a fee-fimple in the land, he could take back no more 
intereft in the u(e, either djrclared, or refulting, 
“ than he had in the land. If he makes a feoffment, 
' “ and declares no ufes, it refults to him in fee, which 
“ is to him, his heirs and affigns. The confequence 
“ is, that the moment he dies without heirs or affigns, 
“ there was no ufe remaining. How, then, can you 
** come here for a fubpeena, (whether he took back 

« the 
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“ the fame or a different ufe), to execute an ufe or 
“ truft which was abfolutely extindl ? 

That feems to me the plain and fubflantial reafon 
“ why, in this cafe, (whether you call it an ufe or a 
" truft), there was no bafis on which to found a fub- 
“ poena. Lord Chief Juftice’s fyftem is very great and 
“ noble, and very equitably intentioned. Such a 
“ fyftem as I fliould readily lay hold of upon ev2ry 
“ occafion, if I thought I could do it confiftently with 
“ the rules of law. Where you have paffed the eftate 
“ without confideration, there, in modern language, 
an ufe refults ; becaufe it is unequitable that a man 
“ fliould have an'intereft in the eftate, when he has 
“ paid no confideration for it. But where a perfon 
“ is not party to the deed, nor privy to the eftate, I 
“ do not fee how any thing can refult for his benefit. 
“ That this was the .notion in refpedl to an ufe, ap- 
“ pears from authorities. The law was, that the 
“ lord could not have the efcheat of an ufe. So is 
“ 5 Edw. 4., for I take that to be the report of a 
“ cafe ; then it has all the authority the year-books 
“ carry with them. And this has been adopted by all 
“ the writers fince. Bacon, 79. does not queftion the 
“ authority of this cafe. He gives a reafon of his 
“ own, which he fubftitutes as a better than that in 
“ the books, that thfere Is a ten/nt in by title, which 
“ is a ftrong reafon in law ; but it does not mention 
“ that as a reafon with regard to the fubpoena. It is 
“ not a conclufive reafon, that the lord (hall not have 
fubpoena, becaufe there is a perfon in poffeflion. 
“ He fliould have it for that reafon, if that perfon is 
“ liable to him in equity. Therefore he gives a better 

L I 3 “ reafon. 
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** reafon, becaufe, fays he, it never was his intent to 
“ advance the lord, but his own blood. Therefore 
“ that is the reafon ; it would not be within the in- 
“ tention of that truft, that any befides the blood of 
** the covenantor ihould take. Nobody can imagine 
“ the tenant intended to provide a truft to anfwer the 
“ lord's efcheat. Mrs. Harding' never thought of 
“ efcheat I fuppofe ; but, had it been fuggefted to her, 
“ if you die without heirs that can poffibly take your 
“ eftate, would you rather have your friend you have 
“ chofen to make your truftee have it, or that it fliould 
“ go to the king ? She muft have been a fubjeft of 
** more zeal than I can fuggeft, if Ihe had faid, Ihe 
would give it to the king. 

As I am now ftating the law of efeheats with regard 
to ufes and trufts, I will here take notice of an ob- 
,** je£Uon, that feems equally to sfffefk the opinions of 
lawyers, with regard to the dodtrine of ufes and 
“ trufts ; and that is the dilemma which was urged at 
“ the bar, as the bafis of the equity in the .prefeitt 
“ cafe, though I do not think it a neceffary dilemma, 
WK. that ihe lord muft have the eftate by efcheat, 
** cither on the, death of cejluique truft without heirs, 
** or of the truftee without heirs, difeharged of the 
“ truft ; but if he ^cannot have it while the truftee 
lives, whfte there is a tenant, it would be monftrous, 
** that the cejiuique truft ihould be prejudiced by put- 
** ting the eftate in the truftee's hands for the benefit 
** of the family. One part of this is a dangerous 
** conclufion ; the other is not. My anfwer is, that 
if the law be fo, that the lord fhall in that cafe take 
it difeharged of the truft, I muft fuppofe it no injury 



Title XXX. Efcheau §4** 

or abfurdity at all, volenti non Jit injuria. Th? 
“ creator of the truft determines to take the conveni- 
“ ence of the truft, with its inconvenience. It 1$ 
“ moft certain, every man who creates a truft, puts 
“ his eftate in the power of his truftee. If the truftee 
“ fells it for a valuable confideration without notice, 
“ no court can relieve the owner from this misfortune ; 
“ it is the refult of his own aft ; and yet that is as 
“ lliocking a perfidy in the truftee, as can be ; Jjut 
“ the court cannot interpofe, as it would affeft the 
“ rights of others, of third perfons. 

“ But I do not think this at all a neceffary dilemma : 
“ the lord may not be entitled on the death of cejiuique 
“ truft without heir ; becaufe there is no equity ; fpr 
“ he has a tenant as he had before. But, poffibly, 
“ there may be an equity the other way againft the 
“ lord : for if the truftee died without heir, and the 
“ lord had the eftate, this court might fay, you (hall 
“ hold to compenfate yourfelf for your rent and fer- 
“ vices, but we will embrace the reft for the cejiuique 
“ truft. 

“ A difference was attempted to be made between 
“ ufes and trufts ; but, by comparing the definitions 
“ of the two, it will appear they are precifely the 
“ fame. It was fajd the diffqjence confifts in this, 
“ that equity has Ihaped them much more into real 
eftates, than before, when they were ufes. AS 
“ now there is tenancy by the curtefy of a truft, it may 
“ be intailed, and the intail may be barred by a com- 
mon recovery. But why ? Not from any new 
« effence they have obtained, but from carrying the 

LI 4 principle 
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“ principle farther, , ya/a aquitas fequitur legem 'y for 
“ as between the truftee and cejluique truft, this court 
“ had jurifdiclion ; and I think they ftiould have 
“ equally extended in this court the rules and princi- 
“ pies of ufes, as well as thofe of trufts. 

“ Would it not be a bold ftroke to fay, this court 
“ has confidered trulls as a mere ntillity, and that they 
“ ‘are to be treated in the fame manner as if they con- 
“ tinned in the feifin of the creator of them, or of 
the perfon for whom they were made. Rules of 
“ property are not to be quellioned, even by the 
“ judges: while the people continue fatisfied, and 
acquiefee in them, none but the Legillature can 
“ alter them. My objefliion to the claim m the in- 
“ formation is, not that it is to have a truft executed 
“ as if it were land, but it is to claim the execution of 
“ a truft that does not cxift: if .there wac a truft, I 
“ fliould confider It merely as an eftate, and determine 
“ accordingly. But the creation of a truft never can 
“ alFefl the right of a tliird perfon. 

I can aflign but one rcafon why that diftimftion 
“ between tenancy by eurtefy and in dower has pre- 
“ vailed j and* it is applicable to the reafon of this 
cafe. I have heard the Houfe of Lords were ftartlcd 
“ 4it the diftinclion ;• and -they were told the opinion 
“ of conveyancers was fo, and’ that, if it was altered, 
“ it might load purchafers with dower, who thought 
“ they had purehafed fre? from it. And the lords 
“ would not reverfe the judgment, becaufe they would 
“ not let it afletl the right of a third perfon. Now’, 
“ it appears to me, that, at law, there can be ho 

“ efcheat^ 
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** efcheat, while there is a tenant de jure. In equity 
“ there could be none, while trulls were called ufes ; 
“ and a trull and an ufe are exaftly the fame. How, 
“ then, can I fay, the lord fliall lofe his efcheat, when any 
“ man for his own convenience puts his ellate in trull. 
“ It feems, if I were to do fo, that I Ihould give law 
“ and equity, and not pronounce upon law and 
“ equity.” 


i21 


Two centuries have pafled fince ufes and trulls have Stamford, 

P. C.186. 

been admitted, and I cannot find a di^lum, that the pint’s Cafe, 
crown lhall have an efcheat of a trull : but I find in 176. 

other books the contrary, and, by one of the moll iHale.P. C. 
learned judges that ever adorned the profeflion. 

Every writer of learning has tranfcribed and adopted 
this pofition, fo that it .is confirmed by them, viz . : by 
attainder of felony of the feoffee, the lord lhall have 
the land by efcheat. 

The information, on the part of the crown, was 
difmiffcd. 


S 42. In the above cafe, the Lord Keeper is re- Nor an 


ported to have laid it down, -that an equity of redemp- 
tion was not liable to efcheat. His words are : It 
was faid, if a mortgagor die without heir, lhall the 
“ mortgagee hold the land free ? I anfwer, lhall it 
** efcheat to the crown ? No: becaufe, in that cafe, 
the lord has a tenant to do his fervices ; and that is 
“ the whole he is entitled to, in law and equity. 
“ "What the jullice might be between the mortgagee 
and . executoy, I lhall not trouble myfelf abc^t. 

I ‘‘I think 


Equity of 
Redemption, 
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“ I think the crown has not an equity, on which to 
“ fue a fubpcsna.** 


This point has never (I believe) been determined. 

h!d"out ia ^ money is direfted to be laid out in 

!— 'd. land, but the quality of real eftate is not imperatively 

and definitively fixed upon it by the inilrument, and it 
remains ad arbitrium, whether it is to be confidered as 
land or money, the crown, on failure of heirs, has no 
equity againfi the next of kin to have it laid out in 
real eftate, in order to claim the efeheat. 


Office of 
Kfeheator, 

1 Inft, »3 b, 
4lnft. C.43. 


§ 44. There were formerly officers called efeheators, 
whofe duty it was to look into efeheats^ wardfhips, and 
other cafualties, belonging to the crown. Originally, 
there were but two efeheators, one on the north, and 
the other on the fouth of the frent ; but, in the time 
of Edivard 3. there was an efeheator in every county, 
who was named by the lord treafurer. 


7 Vef. Jun. 
7 «-. 


. § 45. In a modem cafe. Lord Eldon faid, it is per- 
fe^ly familiar, that, where there is an efeh^t for want 
of heirs, and the faft is not communicated, it is ufual 
to petition the king \ ftating that there is fuch an inte- 
reft, and praying, fome reward upon the ground of the 
difeovery, if it can; be made out; and the ordinary 
rule upon an efeheat is, for the crown to give a leafe, 
as good a leafe as it can give, to the perfon making the 
difeovery. 


TITLE 
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TITLE XXXI. 

PRESCRIPTION. 

CHAP. I. 

Prefcription by immemorial Ufage, 

CHAP. 11. 

the Statutes of Limitation. 

CHAP. I. 

Trrfcription by immemorial Ufage. 

f I. Origin of Prefcription • ^ 28. And have a continued Ufage. 

6. Prefcription by immemorial 3 1 ^ Mtfl be certain and reafon* 

UJage, able. 

8. Prefcription in the Perfon and 34. Cf void Prefcriptions, 

in the EJlatfi* * How a Prefcription maybe 

I o. What may he claimed by Pre- lojl. 

fcription, 46. Dejcent of Efiatee aefmred 

24. Prefcription mu/l be Time out by Prefcription* 

of Mind. 

Section i. 

T> Y the law of nature, occupancy not only gave a Ongin of 
right to the temporary ufe of the foil, but alfo a 
permanent property in the fubftance of the earth itfelf; 
and to every thing ani^exed to, oi> ilTuing out of it. 

Hence, pofleiSon was the firlt ad, from which the 
right of property was derived ; and therefore it has 
been eftablifhed as a rule of law, in every civilized 
country, that a long and continued pofTeflion fliould 
give a title to the property thus poiTefled. 


S 2 . This 
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VJn. Lib. 2. 
Tit. 6. 


1 Inft. 1 13 h. 


Domat. vol. i. 
461. 


Bra£t. Lib. 2. 
c. 22. 


Title XXXI. Pre/cription, Ch. i. § 2 — 4. 

§ 2. This mode of acquiring property was well 
known in the Roman law, by the name of ufucupio ; 
becaufe a perfon, who acquired a title in this manner, 
might be faid ufu rem caper e : it is thus defined by 
Modejlinus — AdjeElio dominii per continuationem pof- 
feJJio 7 iisy temporis lege dejiniti. 

In the Englijh law it is called prefcriptlon, and is 
*thu8 defined by Lord Coke — Prefcriptio ejl titulusy ex 
ufu et tempore fubjlantiam capiensy ab duthoritate legis. 

§ 3. Every fpecies of prefcription, by which pro- 
perty is acquired or loft, is founded on this prefump- 
tion; that he, who has a quiet and iminterrupted 
pofleffion for a certain number of years, is fuppofed 
to have a juft right, without which he could not have 
been fuffered to continue in the enjoyment of it j for 
a long polTeffton may be conftdered as^ a better title 
than can commonly be produced ; it fuppofes an ac- 
quiefcence in all other claimants ; and that acquiefeence 
alfo fuppofes fome reafon, though perhaps unknown, 
for which the claim was forborn. 

5 4. The do£krine of prefcription appears to have 
been very foon eftablifhed in England; and, fropi what 
is faid of it by Bra^on, feems to have been derived 
from the Roman taw : for he lays it down, that a title 
may be gained both to corporeal and incorporeal here- 
ditaments, by a long and uninterrupted pofieflion — - 
Di£lum ejl in pracedentibusy qualiter rerum corporalium 
dominia ex tituloy et jujla caufa acquirendiy transferuntur 
peftraditioncm. Nunc autem dicendumy qualiter tram- 

feruntur 
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feruntur fine titulo^ per ufiicaptionemy finl. per longam^ 
continmm, et pacificam pojfejfionem ex diutumo tempore^ 
et fine traditione. 

% 5. Our modem writers, however, have only al- 
lowed a pofitive prefcription to operate in the cafe of 
incorporeal hereditaments ; fuch as rights of common, 
rents, SfJ’r. where the perfon, who claims, can fhew no 
other title, than that he and thofe, under whom he , 
claims, have immemorially ufed to enjoy them. But 
there is another kind of prefcription adopted by the 
Englifij law, extending to lands ; by which an unin- 
terrupted poffeffion, for a certain number of years, 
will give the polTeffb/ a good title, by taking away 
from all other* perfons the right of entering on the - 
lands, or of bringing any fpegies of aftion for thajj^ f 


5 6 . There jye, therefore, two kinds of prefcription 
known to the Englijh law. Firft, a pr^cription to 
incorporeal hereditaments by immemorial ufage ; as, 
when a perfon Ihews no other title to what he claims, 
than that he and thofe, uqder whom he claims, have 
immemorially ufed to enjoy it. 


Prercnption 
by immcmo* 
rialUfajgc,,, 


Brad. Lib. 2. 

,C. Z Z 


§ 7. Prefcription by immemorial ufage differs from i loft. 1151. 
cuftom in this refpeftj that cuftomls properly a local 
ufage, and not annexed to»the perfon fuch as rite cuf- 
tom, that all the copyholders within a manor have com- 
mon of pafture within a parricular walle ; whereas 
prefcription is always annexed to a particular perfon. 


§ 8. TKi 
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in the Perfon 
and, in the 
Eftate. 
i Inft. 113^. 


6 Rep. Co a. 


'NJ^hat may be 
claimed by 
Prefeription. 


£ 310. 
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5 of prefeription u of two icurts: 

either it is a peifonal right, which htu been ezerctfed 
by a man and his anceftors, or by a body politic and 
their predeceiFors : or elfe it is a right, attached to 
the ownerfhip of a particular eftate, and only exer- 
cifable by thofe who are feifed of that eftate* In the 
jftrft cafe, it is termed a prefeription in the perfon; 
and, in the iecond cafe it is ca&ed a prefeription in a 
qae -ejiate. 

§ 9. A prefeription in a que e/iate muft always be 
laid in the perfon, who is feifed of the fee Itmple. 
A tenant for life, for years, or at will, or a copyholder, 
cannot preferibe in this manner,, by reafon of the im- 
becillity of their eftates ; for, as prefoiption is always 
beyond time of memory, it would be abfurd that 
thofe, whofe eftates commenced within the memory of 
man, ihould pretend to preferibe for any thing ; and, 
therefore, a tenant for life muft preferibe under cover 
of the tenant in fee fimple ; and a copyholder, under 
cover of his lord. 

§ 10. Prefeription by immemorial ufage only ex- 
tends to incorporeal hereditaments ; fuch as commons, 
ways, waifs, eftrays, wreck, court leet, park, warren, 
ftOiery, : but' it cannot give a dired title to lands, 
or other corpori^al inheritanpes; of which more certain 
evidence may be had. 

§ II. It is, however, faid by Littleton^ that tenants 
in common may be by title of prefeription } as if the 
«ne and his anceftors, or they whofe eftate he hath in 
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one moi^ have holden in common the fame moiety 
with the other tenant, who hadt die other moiety, and 
with his anceflors; or with thofe, whofe eftate he 
hath, undivided, time out of mind of mam Lord 
Coke obferves upon this pafiage, that it is founded on 
good authority ; but that joint tenants cannot be by 
prefcription, becaufe there is a furvivorihip between 
them, but not between tenants in common. 

§ 1 2. A perfon may have iratde foldage by pre- 
fcription, but it muff be appendant to land : and a 
man may prefcribe, that he and his anceflors, time 
out of mind, have had frank foldage of the beafls of 
his tenants in a particular place. 

§ 15. In trefpafs, the defendant juflihed under a 
prefcription, that the lords of the manor of H. had 
and always ufed to have free foldage throughout the 
vill of H.f an^ to have* the penning of the Iheep ; fo 
that the vill of H. ought not to have free foldage, 
without the confent of the lord : and that, if any 
levied a fold without fuch confent, the^lord had ufed 
to abate it. It was urge<! that this prefcription was- 
void, being again!! common right ; which gave every 
one foldage in his own land. Sed non allocatur^ for 
every prefcription is again!! common right ; and it did 
not extend to deprive the owner of t{ie whole intereft 
and profit of his land, which would not have been 
good, but only precluded him from fetting up hurdles, 
which was a reafuuable prefcription, and re!!rained a 
particular profit only. 


ilnil. 114^* 


Jeffry at 
Hny’s Cafe, 

8 Rep. 125 fl. 


Punfany ▼. 
Leader. 

I Leon. 11. 


^ 14. A prefcription 
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1 Inft. 1 14 a. 
5 Rep. 109 


Goodfon ▼. 
DttiHeld, ‘ 
Cro.Jac.313. 
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% 14. A prefcripdon by immemorial ufage can, in 
general, only be for things, which may be created by 
grant : for the law allows preferiptions, only in fupply 
of the lofs of a grant. Ancient grants mufl: often be 
loft ; and it would be hard, that no title could be 
made to things lying in grant, but by Ihewing the 
grant. Upon immemorial ufage, therefore, the law 
will prefume a grant, and a lawful beginning ; and 
?llows fuch ufage for a good title, but ftill it is only to 
fupply the lofs of a grant. And therefore for fuch 
things, as can have no lawful beginning, nor be 
created at this day, by any manner of grant or refer- 
vationj or deed, that can be fuppofed, a prefeription 
is not good. 

§ iji It has bpn ftated in a former title, that as to 
fuch firanchifes, as cannot be feifed as forfeited, before 
the caufe of forfeiture appears upon record, no title 

C 

can be made by prefeription : becaufe, prefeription 
being but an ufage in paisy it eannot extend to thofe 
things, whieh ean only be feifed or had by matter of 
record ; fuch as the goods and chattels of traitors, 
felons, fugitives, deodands, But to treafure* 

trove, waifs, eftrays, wreck, court-leet, park, warren, 

; a perfon may make a title by ufage and pre* 
feription. 

§ 16. It was refolved in 9 Jac.y that a court of 
piepowder may be pleaded to be held by prefeription, 
and by charters of the king and his progenitors, 
cmcejfa et conjirmata. For a court of this kind, being 
by prefeription, is not taken away by the grants and 

confirmations 
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4*dnErnMions oi kinp. Biit they niay life their 
charters aS conErtnations, ot as grants, or may cMm 
thofe liberties by-prefcription, notwithftanding fudi 
charters : and, if the charter be not contrary to the 
prefcription, it Dirill be good by way of confirmation'. 3 

§ 17. It was held in a modern cafe, that an ancient 
grant without date does not neceffarily deftroy a pre- 
fcriptive right : for fuch grant may either be prior ^o 
the time of memory, or in confirmation of fuch pfe- 
fcriptive right. 

§ 18. In trefpafs, the defendants plead that Clo<^ Addington t. 
was feifed of a mefluage, and that “ he and all 2 Black. Rep. 
“ thofe, whofe eftate he hath, for the time being 

had and ufed, and had been accufiomed to have 
“ and ufe, and fo ftill of right ought to have and 
** ufe,'* common of pafture in the place, where, for 
all commonable cattle levant and couchant, ^d there- 
upon juftifies, ^c. 

The plaintiff traverfed the right pf common, and 
produced two ancient charters without date, contain- 
ing a grant of common. The Judge being of opinion, 
that thofe grants were inconfiftent witTi the plea of 
prefcription, a verdict was given for the plaintiff. 

Upon a motion for a new trial, it was urged for 
the defendant, that thof§ grants might only be in con- 
firmation of an antecedent prefcriptive right, and then 
were not inconfiftent with it. 
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The court was of opimon that thofc grants might 
either be before time of memory ; or elfe they might 
have been only in confirmation of a prior right, in 
neither of which cafes would they have been inconliftent 
with a plea of prefeription. It ought to have been 
left to the jury to decide, whether either of thefe was 
the cafe.— 'A new trial was granted. 

'§ 19. Nothing can be claimed by prefeription, 
which owes its origin to' matter of record: for pre- 
feription, being only an ufage in paisy does not extend 
to thofe things, which can only be feifed or had by 
matter of record; as the goods and chattels of traitors 
and febns, felons of themfelves; fugitives, perfons 
put in exigent, deodands, (Jc. And Lord Coke fays, 
that things of this kind cannot be feifed or forfeited ; 
unlefs the caufe of forfeiture appear upon record. 

§ 20. There can be no prefeription for what the law 
gives of common right: and therefore a lord of a 
manor cannot preferibe to have a court baron within 
his manor, becdufe ii is of common right, and inci- 
dent to a manor ; but a lord of a manor may pre- 
feribe to enlarge the jurifdidtion of his court. 

§ 21. An eafement, wliich is a fervice or conve- 
nience, that one rieighbour hdth of another, without 
profit, as a way through his land, a fink, or fuch 
like, may be claimed by prefeription; but a multitude 
of perfons cannot preferibe for an eafement, though 
tJiey may plead a cuftom. 


§ 2 . Where 
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§ 22. Where a perfon prefcribes in a he f. 183. 

can claim nothing under fuch prefciiption, but urhat is 
appendant and appurtenant to land : for it would be 
abfurd to claim any thing as the confequence of an 
eftate, with which the thing claimed has no con- 
nexion. 

§ 23. A man cannot prefcribe in any thing by a * InffTisi#. 
que ejiate, that lieth in grant, and cannot pafs without 
a de?d or fine ; but in him and his anceflors he may, 
becaufe he comes in by defcent, without any con- 
veyance. 

§ 24. There arg two circumfiances, neceflary to Prefcription 
form a prefcription ; firft, time whereof the memory out* fNKnd!,* 
of man runneth not to the contrary. i* ‘ 7 o- 

• ■' I Inft. ^15 a. 

Time of memory has been long fince afcertained by 
the law, to comence from the beginning of the reign 
of Richard i. : and it feems fomewhat extraordinary, 
that the date of legal prefcription ihould continue to 
be reckoned fi'om fo dillant a period. 

§ 25. This time is underftood, not only of the me- idem, 
mory of any man living, but alfo of .proof by any 
record or writing to the contuary ; for, if thera be 
any fufEcient proof by record or yriting, although it 
exceed the memory or proper knowledge of any man 
living, yet it is within the memory of man. For 
memory or knowledge is twofold; firft, knowledge 
by proof, as by record or fufEcient matter of writing j 
fecondly by a man's own proper knpwledge. 


Mm2 


% 2fi. It 
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§ 26. It follows, that, where there is any proof of 
the commencement or ongm . of a right, lince the 
time of Richard 1., it cannot be claimed by pre- 
feripdon. 


Pringle V. 

Child, 

airarKb. 

269, pi. 17. 


S 27. A vicar, endowed de minutis decimisy in the 
year 1310 fued the parfon appropriate for them. And 
it was held, that' the parfon could not prefcribe againft 
this endowment, though it was 300 years part ; for 
the prefcription ought to commence fince the enapw- 
ment, which was fubfequent to the time of limitation. 


A nd have a 
Continued 

U 

I Inli. 1 13 h. 
Id. 1145. 


§ 28. Lord Coks{&'f\, that every prefcription muft 
have a continual and peaceable ufage, and enjoyment; 
for, if repeated ufage cannot be proved j the preferip- 
tron fails. But, where a title has once been gained 
by prefcription, it will not be loft by any interruption 

4 

of the enjoyment of it for ten or twenty years. 


Ucm. §29. Thus,, if a man hath a right of common by 

prefcription, and he takes a leafe of the land for 
twenty years, whereby the common is fufpended ; he 
may, after the determination of the leafe, claim the 
common again^ by prefcription : for the fufpenfion was 
only of the enjoyment, and not of the right. 

, < 

§ 30. Formerly,* a perfon might have preferibed for 

a right, though the enjoyment of it was fufpended for 

an indefinite time ; but this is now altered, as will be 

Ihewn in the next chapter. 


S 3 1, A prefcription 
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§31. A prefcription muft b^ceiu^a: aad, there* ^Mua be 
fore, a prefcription to pay for tithes a penny* er there- 'eiifonaH^ 
abouts, -for every acre of arable land, is bad. It mult. * Ab. 
alfo be reafonable : thus, a prefcription for fctting Hob. 107. 
put tithes, without the view of the parfon, is vmd, as 
baing unreafonable. 


§ 32. It is faid in Relics ^bridpnent, that a man TU.Przfcrip. 
cannot i^efcribe to have a chace or warren in any tend 
bu.t his demefnes, or in land whhin his fee and 
Ibignory. And alfo that, .if a lord of a vill prefcribes 
to have a warren in all the Imds within the vill, held vide Tit. 27. 
of him, this is not good : for *conias di|^ holes in the 
land. 


S 33. A prefcription may, however, be reafonable, * Roll. Ab. 
though it be unufual or inconvenient ; as for man to 
have a way .over a church-yard, or through a church. 


§ 34, No prefcription is good, which runs againft Of void 
the king’s right : for it is a maxim Qf law, that nullum ^ 
tempus occurrit re^i. 3 ^ 4 * 


§ 35. A man cannot prefcribe to do a wrong, or any 
thing that will be a nuifance to others^ as, to ereft a Dowell v. 
dove-cote or pigeon-houfe. on ’his lands, if it be a 
nuifance ; or to lay Iqgs of wood .in the highway, and Fowler v. 
ftiffer them to continue there for a long time : for this Cro.j.ic.446. 
h a nuifance, and againft the public good. 


§ 36. There can be no prefcription agamft an aft , inft. nja. 
of parliament ; becaufe that is the highcft proof and 
Mm3 matter 
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patter of record in law. But yet a man may prefer^ 
againft an ad of parHament, when his jnefeription u 
faved or preferved by another 2.6: of parliament. 

5 37* liOrd Coke fays, there is a diverfity between 
an aft of parliament in the negative, and in the. 
affirmative : for an affirmative aft does not take away 
a cullom. Moreover^ there is a diverfity -between 
ftatntes, that be in the negative : for, if a ftatute in 
the negative be declarative of the ancient law, that is, 
in affirmance of the common law ; there, as well as 
a man may preferibe or alledge a' cufiom againfi the 
common law, fo' a man may do againll fuch ftatute : 
for confuettido privat communem legem^ 

§ 38. Mr. Hargrave h.2s obferved upon this pafiage, 
that this appears to be a good rule : for, if a ftatute is 
merely declaratory of the comiAon law,, the latter 
ihould be conftrued as it was before the recognition by 
parliament; and, confequently, its operation ffiould 
not be extended to the deftruftion of preferiptions, 
and cuftoms, which were befqre allowable. As to 
the ufe of negative words in fuch a cafe, they may 
either arife from the fubjeft, or be a mode of ex- 
preffing what the common law is ; in either of which 
cafes there cannot be any colour of reafon for giving 
more effeft to ,negdtive than belongs to affirmative 
words. In fhort, to fay that a ftatute merely declara- 
tory of the common law, being exprefled in negative 
words, lliall operate on fubjefts to which the common 
Jaw is not applicable, feems to be a direft contra- 
diftion : for, how' can a ftatute be merely declaratjoryl 

if 
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if it is in any degree introduRlve tf a new law? How- 
ever, there are books, in which Lord Coke'& diftinftion, 
in refpeft to negative ftatQtes declaratory of the coni- 
mon law, is denied. See W. Jo. 270, 271. 289. If 
thofe, who oppofe his opinion, had meant only to fay,- 
that in the inltances, by which he illuftrates this rule, 
the negative words of the Itatutes not only import 
fomething more than a declaration of the common 
law, but were alfb intended to annihilate all particular 
cuftoms clalhing with it, or, that on other accounts 
the inftances were not apt, there might polfibly be 
fome colour for theif dlffenting from Lord Coke: but 
what is profefled to be controverted, is the diflindion 
itfelf, which, as we underlland it, (eetns to be perfectly 
unexceptionable. 


§ 39. Lord Coke fays, the ftatute 34 Edw^ *. pro- Hem, 
vides, that none fhaJl cut down any trees of his own, 
within a foreft, without the view of the forefter. But, 
in as much as this a£i was in affirmance of the com- 
mon law, a man may prefcribe to cut down his 
woods, within a foreft, without jthe view of the 
forefter. This do£lrine has been frequently denied ; 
and is fully difcuffed by Mr, Hargrave, wfth his ufual Id. n.'fj. 
learning and ability, 


§ 40. A man cannot prefcrijse againft another’s Aldred’sCafe 
prefcription : for the one is as ancient as the other. ^ 

Thus, if a man prefcribes for away, light, or other* a Mod. 105 
eafement, another cannot alledge a prefcription to pre- 
vent the enjoyment of it. 


M m 4 


§ 41, Apre- 




How a Pre- 
fcription may 
be loft, 

I Inft. 114 £. 


4 Rep. 88. 


Cowper V. 

Andrew** 
Hot. 39. 


4 Rep. 87 
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S 41. A prefcription is loft, by unity of poffel^pn 
of as high and perduTable an eftate, of the thing 
claimed, and of the land out of which it is claimed 
by prefcriptipn } becaufe it is an interruption in the 
right. 

§ 43. Where the fubjeft matter of a prefcription is 
deftroyed, the prefcription is loft ; as, if the repair of 
a caftle be claimed by prefcription, and the caftle be 
deftroyed, the prefcription is loft, 

$ 43. But 'an alteration in the*quality of the thing, 
to which a prefcription* is annexed, will not deftroy 
the prefcription ; as, if a perfop prefcribes in a modus^ 
dedmandi for tithes of a park, and the*park is dif- 
parked, yet the prefcription continues: for it is 
annexed to the land. 

§ 44. So, if a man has eftoyers by prefcription to 
his houfe, although he alters the rooms and chambers 
of it ; as, to make a parlour where there was a hall, 
or a hall where the parlour was,^ and the like alteration 
of the qualities, and not of the houfe itfelf, and 
without making new chimnies, by which no prejudice 
accrues to the owner of the wood, it is not any de- 
ftrudion of the prefcription. And, although he 
builds new chimpies,'- or makes an addition to his old 
houfe ; by that he lhall not lofe his prefcription : but 
he cannot employ any of his eftovers in the new 
chimnies, or in the part newly added. 


$ 45. A perfon 
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§ 45. A perfon having two old fulling mills, to 
which was annexed by prefcription a right to a water- 
courfe, pulled them down, and ere&ed two mills to 
grind com. It was refolved, that, as the mill was the 
fubftance, and the addition demonftrated only the 
quality ; and the alteration was not of the fubftance, 
but only of the quality, or the name of the mill, and 
that without any prejudice in the watef?courfe to the 
pwner, the prefcription remaned. 

§ 46. Sir Williatn Blackjlme obferves, that “ eftates, 
gained by prefcriptioh, are not of courfe defcendible 
f* to the heirs generally, like other purchafed eftates, 
but are an exception to the rule. For, ptoperly 
fpeaking, tlie prefcription is rather to be conlidered 
as an evidence of a former acquifition, than as an 
f ‘ acquifition de novo : and, therefore, if a man pre- 
feribes for, a right *,of way, in himfelf and his 
anceftors, it will defeend only to the blood of that 
‘‘ line of anceftors, in whom he fo preferibes ; the 
** prefcription in this cafe being, indeed, a fpecies of 
defeent. But, if he preferibes for it in a que ejiate^ 
** it will follow the nature of that eftate, in which 
the prefcription is laid, and be inheritable in the 
f ‘ fame manner ; whether that were acquired by de- 
f* feent or purchafe : for every acceflbry followeth the 
f* nature of its principaK’* 


S3^ 

Luttrdl’i 

4 Rcp« 96 
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quired by 
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TITLE XXXI. 

PRESCRIPTION. 


CHAP. n. 

Of the Statutes of Limitation. 


§ 1 . Negative Prefcription. 

4. Statutes t>f Limitation. 

5. As to Writs of Right. 

7. As to Prefcriptive Rights. 

8. As to Avowries. 

10. As to Writs of Formedon. 

12. As to Entry upon bandstand 
Eje8ments, 

21. The Entrv mud he on the 
• Land. 

23. And followed by an Adion. 

24. Where a P erf on acquires a 

new Right, 

27. There muft he an adverfe 
Pojfejfion. 


$34. To what P erf ons andEJlates 
ihefe Statutes extend. 

37. Nullus Tempua Adf' 

40. What Perfons and EJlaies 
• are not within the Sta-* 

iutes, 

41. Ecclejiajiical Corporations. 

42. Advowfons. 

44. Rents created hy Deed. 

47. Fealty i IdfC, 

49. Savings in the Statutes of 
Limitation* 

‘ 53# Where Equity adopts the Dat^ 
trine of Limitations. 


Nfpfati've 

Prefcripti'on. 


ScGdon I • 

^T'HE fccond fort of prefcription is that which 
arifes from the feveral ftatutes of limitation ; in 
confequence of which, no action can be brought for 
the recovery of lands or tenements after an unin- 
terrupted pofleflion of a certain n^^lbpr of years. 


This kind of pribTcription is as antient as that which 
Po.yza. , arifes from immemorial ufage: for BraSlon fays, 
** Longa enim pojfejjio (Jicut jus J parit jus pojftdendiy 
** et tollit aSlion^m vero domino^ quandoque unam^ quanr 
doque aliamy quandoque omnem ; quia omnes afliones 
in mundoy infra certa temporal habsnt limitaimenu^* 

it 
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It b different from the former; for, by that, a right 
is acquired tp an incorporeal hereditament; but, by 
this lail kind, the remedy for the recovery, richer of 
a corporeal or incoporeal hereditament, is taken away ; 
from whence, it is called a Negative Prefcriptim. 

§ 2. By the old law, no fdfin could be alleged by i 
the demandant in a real aAion, but from the time of 
Henry i. By the (latute oi Merton., ao Hen. 3. th6 *lnft. 94. 
felfin muft have been alleged from the time of Hen. 2. ; 
and by the ftatute of Wejlminjler the firft, 3 Edw. 1. Id. *38. 
c. 39., the feifin mull* have been alleged from the 
time of Richard i. 

§ 3. The period, ellablilhed by the lall of thefe fta- 
tutes, encreafed*every day, till at laft it was np limita* 
tion at all ; fo that it became nectary to fix a certain 
time, within which a claim to lands and tenements mult 
be made ; and beyond which, an undillurbed poffef- 
fioin became a good title, by operating as a bar to every 
kind of a£lion. 

§ 4. This was effefted by the llatutes 32 Hen. 8. Statute* of 
c. 32. and 21 "Jae. i. c. 16., which were made for 
quieting men’s ellates, and avoiding fuits ; and which 
have, therefore, been called Statutes.of Repofe. 

§ 5. The firft fedion of the ftatute 32 Hen. 8. A»toWriu 
enads, that no perfon fhall have any writ of right of *^*8**^ 
any manors, lands, tenements, or hereditaments, of 
tlte pollefiion of their anceftor or predeceffor, but only 

of 
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of the feifin of fuch anceftor or predeceflbr, witMa 
Oxty, years next before the tejie of the fam. writ. 

$ 6. In confequence of this ftatute, a writ of right 
cannot be now maintained by any perfon» without 
ihewing an a&ual feifin by taking the efplees or profits, 
either in the demandant himfelf, or the anceftor under 
Hrhcan he claims, within fixty years, 

S *7. As to rights acquired by immemorial ufqge, it 
has already been ftated, that they might formerly hare 
been claimed, though the a£lual enjoyment of them 
had been fufpended fdr any number of years : but, in 
confequence of the firft feftion ofi this ftatute, no per. 
fon can now preferibe for any hereditaments of the 
pofleflion of his anceftors or predeceflers, but only of 
the feifin or poffelfion of fuch anceftors or predeceflbrs, 
who fhall be feifed of fuch he^editarneq^ within fixty 
years before the faid prefeription, made or had. But 
a prefeription in a que ejlate is not within this ftatute. 

§ 8. By the fourth fe^lion, of this ftatute, it is en. 
adled, that no perfon or perfons lhall make any avowry 
or cognizance for any rent, fuit, or fervice, and allege 
any feifin thereof in the pofiellion of his or their an- 
ceftors or predeceflbrs, or in his own pofleflion, or in 
that of any others; above fifty years next before the 
making of the faid avowry or cognizance. 

§ 9. In all thefe fe£tions of the ftatute 32 8. 

the word feifin is ufed indefinitely ; and, therefore, if 
the aft had gone no farther, this word ftiould be con- 
3 ftrued 
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llrued 'according to the fub)e& matter, fometamet ie* 
adual feifin,. fomedmes for feiiin in law : and there* 
fore, as to the 'writ of right, it fhall be intended of an 
afhial fdfm ; and, as to avowries, it extends to leifia 
in law, as well as to feiiin in or adual feiiin. 

§ lo. By the ftatute 21 Jac. i. c. i6.«f. i. all writs 
of formedon in defcender, renuunder, or reverter, of any 
manors, ^c. mull: be fued and taken 'within twenty 
years ^next after the dtle and caufe of adion iirft de* 
fcended or fallen ; and at no dme after the faid twenty 
years. 

§ II. In confequejice of the words “ firft defcended 
or fallen,” if ^ perfon entitled to an eftate tail, with 
remainder over,,negle£ls to bring his writ of formedon 
within twenty years after his right accrues, he and his 
ilTue will be for ever barred. But the perfon in re- 
mainder will be allowed twenty years, from the deter- 
mination of the preceding eftate tail, to bring his writ 
of formedon, although fuch preceding eftate tail ibould 
continue for centuries. 

§ 12. By the fame ftatute, it is farther enafbed, that 
no perfon Ihall make any entry into lands, but 
within twenty years next after his right or title, which 
fhall firft defcend or accrue to the lame ; and, in de- 
fault thereof, fuch perfon fo not entering, and their 
heirs, lhall be utterly excluded and difabled from fuch 
entry after to be made. 

S 13. In confequence of this laft claufe in the fta^ 
tute 21 Jac, I., a peaceable polTeffion for twenty years 

takes 
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takes away an entry ; and a releafe oi all a&ions would, 
in that cafe, give a right : and there would be no 
remedy for the fee-limple by writ of right, after fuch 
pofleffion, and a releafe of a^ons. 

§ 14. It has been ftated in a former title, that, where 
a perfon has a right of poffeflon, it is ufually and pro- 
perly called a Right tf Entry. And as no perfon can 
maintain any ejeSment without fuch a right of entry, 
it follows, that twenty years adverfe poffeffion is a good 
bar to an ejectment. 


§ 15. An uninterrupted polTeffion for twenty years, 
ijot only ^ves a right of poffeflion which cannot be 
divefted by entry, but alfo, ^ves a right of entry ; fo 
that, if a perfon, who has had fuch a pofleihon, is 
turned out, he may lawfully enter, and bring an eject- 
ment for its recovery, upon which he will be entitled 
to judgment. So that a poffelllon for twenty years, 
in this cafe, forms a pofitive prefeription. 

§ 1 6. Where an eftate tail is difeondnued, the 
eflates in remainder and reverfion expectant thereon 
are divefted, 'and the ifliie in tail, and alfo the perfons 
enutled to the eftates in remainder and reverfion arc 
barred of their entry, and driven to their aCdon. 

§ 17. An eftate tril may be difeondnued by five 
different modes of conveyance ; feoffment, fine,«,.re- 
covery, releafe, and confirmation with warranty. But 
no perfon can creatp a difcbntinuance, who is not in 

the 
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the a£lual pofieffion of the eftate tail by force of the 
intail. 

§ 18. Where a tenant in tail conveys away aa 
eftate, without creating a difcontinuance, the right of 
entry of the ifllie in tail is not taken away ; and, there- 
fore, the iflue may enter, and bring an ejedlment, at 
any time within twenty years after the death of the 
tenant in tail. But, if the tenant in tdl makes a leaie, 
whicl} is valid againft the ifTue, the right of entry is 
thereby poftponed to the determination of the leafe, 
and the twenty years will not begin to run till that 
period. 

§ 19. If a leafe be void, or be confidered as a truft 
for the perfon entitled to the inheritance, it will not, 
in that cafe, create an adverfe poflefliorl ; and, confe- infra, 
quently, will npt prevei\f the ftatutes of limitation from 
running. 

§ 20. By an indenture of fettlement, made in the Taylor t. 

' Plordc 

year 1668, the eftates in queftion were 'limited to the i Burr.’ Rep. 

ufe of Sir Robert Atkym the elder for life, remainder 

to Sir Robert Atkyns the younger, and the heirs male 

of his body by his then intended wife, remainder to the 

right heirs of Sir Robert Atkyns the elder, with a power 

to Sir R. Atkyns the ilder and Sir R. Atkyns the 

younger, when they Ihould be refpeftively in pofleffion, 

to demife the faid "premifes to any perfon or perfons, 

fog^ne, two, or three lives, referring the ufual rents j 

and alfo a power to Sir Robert Atkyns the father, to 

limit the premifes to the ufe of any, woman he fliould 

8 marry 
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marry, for her life, by tray of jointure £!ir Robert 
Atkyns th&Uxhety in i68i, made an appointment of 
the premifes, by way of jointure, to Ann Dacres for 
her Mfe, and foon afta mvried hen 

Sir Robert Atkyns the father, by indenture, dated 
in 1698, imder his hand and feal, and atteiled by three 
wltneifes, between himfelf of the one part and Thomas 
Dacres of the other part, reciting his power of leafing j 
in CQnfideration of the rent referved, and in purfuance 
of the faid power, demifed the premifes to Thomas^ 
Robert f and John Dacres^ and their alligns, for and 
during their natural lives, and the life of the longer 
liver of them, referving a yearly rent of 360 /. And 
ih this leafe was contained the following‘s claufe : The 
** true intent and meaning of this eftate or term for 
lives, fo hereby granted and made to the faid Tho~- 
“ mas Dacres t R. Dacres y and John Dacres y and the 
“ furvivor of them, being to preferve the faid remain- 
der fo limited in the premifes by the faid recited in- 
“ dentute, to the right heirs of the faid Six Robert 
“ Atkyns party to thefe prefents, and to fuch perfon 
“ or perfons to whom the faid Sir R, Atkyns lhall any 
“ way difpofe of the fame, from being barred by any 
“ recovery to be fuffered, or by any other aft to be. 
“ attempted or done for the barring of the fame.” 
John Dacres alon^ executed a letter of attorney, re- 
citing the faid leafe, and empowered Thomas Barker 
to take livery of the premifes from Sir Robert Atkyns 
the father, for himfelf, and for Thomas and Rq^ert 
Dacresy and every of them in their names, and for; 
their ufe, according to the purport of the faid inden- 
ture. 
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tufe, and to enter and take pofleffion of the faid pre- 
mifes, to the ufe of them and every of them. 

Sir Robert Aikyns the father did, in his own perfon, 
deliver feifin and pofleffion of the faid premifes to the 
faid Thomas Barkery to the ufe of the faid Thomas, Robert, 
and yohn D acres. But the lelTees were never in pof- 
feffion of the premifes in quefliion, otherwife than hy 
the faid livery : nor did they ever receive or pay any 
rent, for or in refpeft of the faid premifes ; and the 
ftiid deafe was not found in the cuftody oi Thomas 
Dacresy the furviving ^eflee, at the time of his death. 

Sir Robert Atkyns the father made his will in 1708, 
and thereby di^vifed his reverfion in fee in the premiles 
in quellion, and alfo the leafe made to the Dacrcs by 
yohn Tracy the lelTor of the plaintiff, (who after- 
wards took the name qf Atkyns ), in tail, with feveral 
remainders oVer. 

Sir Robert Atkyns the father died in 1 709 ; where- 
upon his widow entered upon the premifes,' claiming 
the fame for her life as Her jointure, tmd was in pof- 
feffion. 

Sir Robert Atkyns the younger Jrrought an ejectment 
againft his father’s widow, for the recovery of the pre- 
mifes in queftioa, when a verdict was found for the 
plaintiff, and judgment entered up accordingly. 

Soon after this judgment was obtained, and during 
the life of the widow. Sir Robert Atkyns the fon en- 
VoL. m. N n tered 
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tered into, and was in poffeffion of the premifes, andj 
by indenture of feoffment, conveyed the fame to James 
Earl and his heirs, for the purpofe of making him a 
tenant to the pracipe, in order that a*^common recovery 
might be fuffered thereof to the ufe of Sir Robert 
Atkyns the fon, in fee-fimple ; and livery of feihn was 
given to the faid James Earl^ and a common recovery 
duly fuffered, to the faid ufes. 

Sir Robert Atkyns continued in poffelfion until No- 
•ve 7 nber 1711, when he died without iffue male of' his 
body by Lovis his wife, who fufvived him. 

Dame Ann Atkyns.^ the widow of Sir Robert Atkyns 
the father, brought an ejeftment in the, King’s Bench 
in Hilary term 171 1, for the recovery of the faid pre- 
mifes ; and, having obtained a verdift and judgment 
thereupon, entered into pofleffiop of the fame premifes, 
and continued in poffeflion thereof until the 9th of 
O£lober 17x2, when flie died. 

.Soon afteu the death of Dame Anti, Robert Atkyns, 
who was nephew and heir at faw of Sir Robert Atkyns 
the fon, entered into the premifeS in queftion, and 
continued in cpoffeflion until March 1753, 'when he 
died j Thomas Dacres, the furvivor of the three per- 
fons named in the leafe, died in July 1752. 

John Atkyns, the lelTor of the plaintiff, never was in 
pofTeffion of the premifes, or entered thereon, until the 
15th December 1752, when he entered upon the fat^e, 
claiming as devifee under, and by virtue of the will of 

Sir 
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Sir Robert Atkyns the father, and demifed to the 
plaintiff. 

Two great queftions afofe upon this cafe; ift, Whe- 
ther the recovery was good and valid to bar the rever- 
fion in fee which was devifed to John Atkyns, 2 d, 
whether, fuppofing the recovery was bad, the plaintiff 
was barred by the ftatute of limitations. The Court 
of Bang’s Bench being of opinion, that the recovery 
was bad, and, therefore, did not bar the claim of 
the *plaintiff, it then became neceffary to determine, 
whether the leffor of the plaintiff had made his entry 
within twenty years after his title accrued, for, other- 
wife, he was barred of his remedy by the ftatute of 
limitation. Idhall ftate.the opinion of the court, ^as 
delivered by Lord Mansfield on this laft queftion. 

An ejeftment is a ppffeffory remedy, and only com- 
petent when the leffor *of the plaintiff may enter : there- 
fore, it is always neceffary for the plaintiff to fliow, that 
his leffor had a right to enter, by proving a poffeffion 
within twenty years, or accouudng for the want of it, 
under fome of the exceptions allowed by the ftatutjs. 
Twenty years adverfe poffeffion is a pofitive title to the 
defendant ; it is not a bar to the adion. or remedy of 
the plaintiff only, but takes away his right of pof- 
feffion. Every plaintiff in ejectmept mull fhew a right 
of poffeffion as well as of property, and, therefore, the 
defendant needs not plead the ftatute, as in the cafe 
of adions. The queftion, then, is, whether it appears, 
t&t die leffor of the plaintiff might enter, when he 

N n a brought 
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brought this eje£tment. On the 9th November 17 1 1, 
Sir Robert Atkyns the younger died without iffue male. 
On the loth of October 1712, Lady Atkyns the joint- 
refs died. Then accrued the title of entry of the leflbr 
of the plaintiff ; his only excufe for not entering is, 
that he wjis prevented by the leafe to the three Dacres. 
That upon the death oi Thomas Dacres, the furviving 
kffee, on the 23d yuly 1752, a new title of entry ac- 
crued, upon which he entered on the 1 5th December 
1752, and brought this ejeflment. Three anfwers are 
given, any one of which, if well-founded, is fufficient. 

I ft, That the leafe vas abfolutely void, and of no 
effect. 

2d, If good, it determined by the el^ate tail being 
fpent, by the exprefs tenor of the demife. 

3d, If fubfifting, yet, upon the extinftion of the 
eftate tail, it was a truft to attend the inheritance in 
the leffor of the plaintiff, and made part of his title- 
deeds, therefore pould pot ftop^ the ftatute’s running, 
tO'protefl; an adverfe poffellion, nor give him any new 
right of entry. 

ift. That the leafe was void. Sir Robert Atkyns the 
father being only tei^ant for life^ could by virtue of his 
ownerfhip make no eftate, to continue after his death j 
this leafe, therefore, after his death, can only be fup- 
port^d by his power, if it was made purfuant to it : 
whether it was made purfuant to his power, is the* 
queftion. 


ift, It 
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ift. It is lu) leafe at all ; the very definition of a 
leafe is, a contrail between lord and tenant, by which 
both are bound in mutual ftipulation. * But the leffees 
are not bound by this leafe, they never executed 
it ; nor does it appear that they knew or confented 
to it. 

2d, Suppofing the leafe to be good, it determined 
when the eftate tail in Sir Robert Atkyns the younger 

was fpent, by the exprefs terms of the demife. 

• 

3dly, Suppofing tKe leafe to be valid and fubfifling, 
it is a truft, and devifed as fuch to attend the inherit- 
ance of the lelTor^of the plaintiff, which came into 
pofleflion the*9th oi O^ober 1712, at which timeius 
title and right»of entry firft accrued. 

This leafe .was one pf his muniments, a mere weapon 
in his hands ; and it would be going a great way to 
fay, fuch a form fhould take from an adverfe polfellion 
the benefit of the ftatute. 

Judgment vras given for the defendants. 

A writ of error was brought jn the Houfe of Lords. 6 Bro. Pari. 
The counfel were allowed to argue the laft point firft ; 
becaufe, if their Lor^llhips fhould be of the fame 
opinion with the Court of King’s Bench, that this* 
cjeftment was barred by the ftatute of limitations, 
rse would be quite unneceffary to go into the firft 
queftion. 

Nn3 
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All the Judges were ordered to attend, to whom, 
after the arguments at the Bar were over, the Houfe 
propofed the following quellion. 

“ Whether fufficient appears, by the fpecial verdidl 
“ in this cafe, to prevent the leflbr of the plaintiff, by 
“ force of the ftatute of limitations of the 21ft of 
king James the firft, from recovering in this ejefl- 
“ mentr” 


Whereupon, the Lord Chief Juflice Willes having 
conferred with the reft of the Judges, delivered their 
unanimous anfvvcr ; “ That fufficient does appear, by 
“ the fpecial verditt in this caufe, to prevent the leffor 
6f the plaintifl" by force of the ftatute of limita- 
“ tions of the 21 'jac. i. from recovering in this 
“ ejeftment.” 

Whereupon, the judgment of the Court of King’s 
Bench was affirmed. 


Tlie Entry 
inuft be on. 
the La 1142 . 


Ford v.Grey, 
6 Mod. 44. 

; Salk. 2^5. 


§21. With refpefl: to the entry or claim, which is 
required to prefervp a right, it has been refolved ; that, 
in proving an entry or claim, it is nccelTary to produce 
evidence of its ’being made upon the land claimed,, 
unlcfs there be a fpecial reafon to the contrary ; and 
alfo that it was notr a cafual ''entry, but that it was 
made animo clamandi. 


Gree V. Rolle, g 22, On a fpecial verdift, the Angle queftion wa^^ 
716. whether the entry of cejiui qu; truji would be fufficient 

to avoid the ftatute of limitations, 2 1 ’jac. i. And it 


was 



55 * 


Title JLXXl. ’Prefcription. C/&. ii. § 23 — 25. 

was held clearly by the whole court, that fuch entry 
was fufEcient to avoid the ftatute, and that they would 
not hear an argument on the point. 

§ 23. By the ftatute 4 Ann. c. 16. f. 16. it is 
enabled, that no claim or entry, to be made of or 
upon any lands, tenements, or hereditaments, fliall be 
fufficient within the ftatute of limitations ; unlefST" 
upon fuch entry or claim, an action ihall be cora- 
megced within one year, next after the making of fuch 
entry or claim, and be profecuted with effedt. 

§ 24. Where a perfon acquires a new richt, he is 
allowed a new period of twenty years to purfue his 
remedy, though he ha§ negleded the firft ; it being a 
maxim in law, ^ando dua jura in und pcrfond concur- 
runtt ^aquiim eji acfi ejfent in diverfu, 

§ 25. A tenant in tail of lands, held in ancient 
demefne, conveyed them by fine in the court of an- 
cient demefne to three perfons, for their lives 5 and 

afterwards levied another fine^of the reverfion, in the 

• . * * . 

fame court, to the ufe of hirafelf and his heirs. 

It was determined, that the firft fine created* a dif- 
continuance of the eftate, and ‘took away the entry of 
the jffue in tail durii^ the lives^of the three perfons, 
to whom the firft fine was levied j but that the fecond 
fine did not make any difcontinuance : and therefore,* 
although the iffue in tail had negleQed to biiiig his 
formedon within twenty years after the dea h of his 
anceftor, w’hen his right firft accrued •, yet, when the 

N n 4 * laft 
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laft life dropped, the difcontinuance was determined^ 
and the heir acquired a new right of entry, for the 
purfuit of which he was allowed by the ftatute 
21 yac. !• a new period of twenty years. For, when 
a perfon has a right, and feveral remedies, the dif^ 
charge of the one is not a difeharge of the other : and 
the word right,’* in the flalute of limitations, means 
^ right of entry. 

4 Bro. Par. Upon a writ of error in the Houfe of Lords, it was 
contended for the plaintiff, iff. That the fine did’ not 
create a difcontinuance, the confeqiience of which 
was, that the right of entry of the iffue in tail com- 
menced immediately on the death of the tenant in tail, 
whkh happened in 1663, above twenty years before 
the iffue entered, and therefore his entry was barred 
by the ftatute of limitations, sdly. That the difeon- 
tinuance, if any, did not determine with the eftate 
for three lives, but ftill continued to bar the entry of 
the iffue in tail by the common law; becaufe a fee 
paffed by the firff fine to the cognizee, and therefore 
the difcontmqance was of the whole fee. But if the 
firff fine alone (fid not work a difcontinuance in fee 
yet the fecond fine and warranty did, in order that 
the v^arranty might be preferved. 3dly, That the 
entry was barred by the ftatute of limitations, which 
enafts, that no perfqn fhall enter into lands but within 
twenty years after his right or title fhall firff defeend 
or accrue. In this cafe the firff right or title that de^ 
feended, was a right of adtion, to a formedon, 
which accrued to the iffu^ immediately on the deatfi' 
of the tenant in tail, which happened above thirty-five 
years before^ and the iffue having ncglefted for above 

twenty 
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twenty years to fue for the eftate was thereby barred, 
not only of his aftion, but of his entry alfo. For 
otherwife a man might enter into lands when he had 
no way by law to recover them, having loft that re- 
medy by his own default; which would be abfurd and 
inconvenient with refpefl: to purchafers, and the dif- 
turbance of long poffeffors. 

On the other fide it was contended that the Ally 
que^ion in the cafe was, whether the leffor of the 
plaintiff might lawfully enter after the determination 
of the eftate for three lives, granted by the firft fine ; 
for it was not pretended that a*fine levied in a court of 
ancient demefne wtiuld bar an eftate tail. That the 
firft fine made a difcontinuance of the eftate and took 
away the entry of the tenant in tail during the 
lives of the leffees only ; but that the grant of the 
reverfion, by the fecond fine, did not make a difcon- 
tinuance in fee ; and confequently when the laft life 
dropped in September 1793 the difcontinuance was de- 
termined, and the right of entry revived ; and there- 
fqre the iffue in tail might laix^ully eftter, and was not 
barred by the ftatute of limitations, his right not 
accruing till i693» 

The judgment was affirmed. 

§ 26. It is faid by Lord Hardivicke, that a remain- , i Vef. R,87S. 
derman, expeffant on an eftate for life or years, to 
^om a right to enter, or to bring an ejeftment, is 
given by the forfeiture of the tenant for life or years, 
is not bound to do fo. Therefore, if he comes within 

his 
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his time after the remainder attached, it will be good : 
nor can the ftatijte of limitations be infilled on againft 
him, for not coming within twenty years after hi.s 
title accrued by forfeiture. 

§ 27. No perfon can be barred by the ftatutes of 
^imitation, unlefs he is out of pofleflion. Thus, Lord 
Coke^ fpcaking of the ftatute of fines, which is in fa£l 
a ftatute of limitations, fays, “ He, who has the eftate 
or intereft in him, cannot be put to his aftion, 
entry, or claim : for lys has that, ' which the aftion, 
entry, or claim, would veft in or give him.’^ — 
From which it follows^, that no perfon can plead the 
ftatutes of limitations, unlefs his *pofle^on has been 
adverfe to that of the perfon who claims againft 
him, 

§ 28. A perfon is not afFe£t«d by tbe ftatutes of 
limitation, where the pofleflion is in the hands of his 
tenant, who has paid him rent within the time of 
limitation : for, the pofleflion of a leflee for years is 
the pofleflion of 'his lefibr, and payment of rent is an 
acknowledgement of the polfeflTion; fo that, during 
the continuance of the leafe, and payment of rent, 
the leflTor is in no for^ of default : for he cannot enter 
and take the actual^pofleflTion, till the leafe be expired, 
but then it feems he Ihould, b^aufe his right of entry 
then firft accrues. 

i 

§ 29. Where a perfon has conveyed away the leg(a[ 
eftate in lands to a truftee for himfelf, for any parti- 
cular purpofe, and continues to hold the pofleflion i 
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he becomes tenant at will to fuch truftee ; and, his 
poffeffion not being adverfe to the title of the truftee, 
the ftatutes of limitation will not operate in fuch a 
cafe. 

§ 30. Joint tenants, coparceners, and tenants in 
common, having a joint pofleffion, and occupation of 
the whole ; it follows, that the pofleffion of any on? 
of them is the pofleffipn of the others or other *of 
them, fo as to prevent the ftatutes of limitation from 
affedting them : nor will the bare perception of all the 
rents, and profits, by one, amount to anoufter of the 
Other, 

§ 31. In ejedfment on a trial at bar, the ftatute bf 
limitations was. infifted on ; but it was ruled by the 
court, that the pofleffion of one joint-tenant was the 
pofleffion of the other^ fo far as to prevent the ftatute 
of limitations. 

The fame point was determined as to coparceners 
in the cafe of Davenporj^v. Tyrmell ; and,*as to tenants 
in common, in the cafe of Fairclaim v. Shackletorif 
which have already been ftated. 

§ 32. A perfon being feifed* in fee, having two 
daughters, devifed his .Jands to His grandfon by his 
eldeft daughter in fee, the eldeft daughter being dead 
at the time of the devife. The grandfon died without 
ifljjp ; and the heir of the grandfon being the heir on 
The part of the father, and the heir of the coparcener, 
entered into the land, and took the profits by moieties 

for 


Vide Tit. 18, 
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for twenty years together ; thinking, according to the 
opinion of Lord Hale in his younger years (who was 
then counfel) that the devife was void for one 
moiety. 

Now, the miftake being difcovered, the heir of the 
gfandfon brought an ejeftment againft the heir of the 
■^ther coparcener ; and, upon a fpecial verdift found, 
it was objefted in his behalf, that the devife was void 
as to one moiety, but, this being over.ruled,* it was 
then objeded that the bringing ef this ejedmcnt 
againlt the heir of the coparcener, for this moiety, 
admitted the plaintiff to be out of poffeffion for twenty 
years; and then he was barred by the ftatute of 
limitations. 

The court, however, laid it down, that the ftatute 
of limitations never runs againll a man, but where he 
is adually oufted or diffeifed: and true it is, one 
tenant in common may diffeife another ; but then it 
muft be done by adual diffeilin, and not by bare per- 
ception of the profits only. 

§ 33. In ejedment, a verdid was found for the 
plaiiliiff, fubjed to the opinion of the court, whether 
the plaintiff’s right of’ recovery was not barred by the 
ftatute of limitations. 

The leffors of the plaintiff, who were lords of the 
mailor of Beddinpon in Surry, fought to recover the 

* It was contended that the grandfon took one moiety by 
deCcent.— Vide i Salk. 
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lands, as parcel of the manor, againft the defendant ; 
who was reftor of the parilh, and claimed them as 
parcel of the reftorial glebe. The lonls of the manor 
had a right of prefentation to the reftory, and were 
alfo entitled to a portion of the tithes. At various 
times, there had been a mutual exchange of lands 
and tithes, between the lords of the manor and the 
reftors which had given rife to much confulion conv 
cerning their refpe£tive rights. To prove poflefliondn 
the lelTors of the plaintiff, a deed was produced, dated 
in 1703, by which the then lord of the manor de- 
mifed to the redor the lands in queflion, for forty 
years, referving a certain rent and the redor cove- 
nanted with the leffor, that he and his heirs fhould 
have the tithfi? of oats ‘of the parifh. The redoes 
continued to hold the polTeffion after the expiration of 
the leafe, but withheld the rents for upwards of twenty 
years, and the lords of the manor continued to take 
the tithe of oats. 

The court was of opinion, that polfibly, at the time 
when the rent was withheld, it ^as agrped-between the 
then redor and the lord of the manor, that, if the 
latter were permitted to receive the tithe, as before, 
the former Ihould be permitted to retain* the lancTde- 
mifed; and, therefore, that the.pcrtfeffion of the land by 
the redor was not adverfe, fo as tojet in the operation 
of the ftatute of limitations. 


S 34. With refped to the perfons and eftates,' to 
<^hich the ftatutes of limitation extend ; all natural 
perfons, and all eftates in land, whether freehold or 

for 
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for years, are within them ; and alfo cuftomary rents, 
of which feifin is the proper proof, and fuit and 
fervice. 

§ 35. The ftatutes of limitation extend to copyhold 

ellates ; for thefe a£ts were made for the prefervation 

of public quiet, and no ways tend to the prejudice of 

jhe lord or tenant. And adtions concerning copy- 

holds are as fully and plainly within the words of 
* 

thefe a£ls, as any other adHons ; and fo there is no 
reafon to exclude them from the meaning. 

§ 36. OfEces are held to be within the meaning of 
the ftatutes of limitation ; and, in the late conteft for 
the office of Lord Great Chamberlain, ^11 the Judges 
were of opinion, that the right of Lord Perry, and 
alfo that of the Dutchefs of Athel, to that office, were 
barred by the ftatutes of limitation. 

S 37* has been ftated, that, by the common law, 
no prefeription could be maintained againft the king ; 
nor was he bound by the ftatute 32 Hen. 8. And 
this privilege exlended^to his luffee : as, where A. had 
a leafe for ninety-nine years from the crown, and was 
out fjf pofTeffion for more than twenty years ; yet he 
recovered in ejedmei\t : for A's polfeffion was that of 
the king, againft whom the want of pofTeffion could 
not legally be objedled. 

§ 38. By the ftatute 21 yac. i. c. 2. it was 
enadled, that a quiet and uninterrupted enjoyment, YoSt 
Cxty years before the paffing of that adt, of any eftatd 

originally 
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originally derived from the crown, fhould bar the 
crown from any right or fuit to recover fuch eftate, 
under pretence of any flaw in the grants or other defe^ 
of title. 

§ 39. This aft, at the tinie -it was made, fecurcd 
the rights of fuch, as could prove a pofleffion of lixty 
years ; but, from its very nature was continually 
dimuiilhing in its effeft, and departing from its prin- 
ciple : fo ^hat fome new’ law became every day more 
necelfary, to fecure the pofleffions of the fubjeft front 
the claims of the crown. It was therefore enafted, 
by the ftatute 9 Geo. 3. c. 16. That the king’s ma-' 
“ jefty, his heirs or fucceflbrs, fhall not at any time 
“ hereafter fae, impeash, queftion, or implead any 
“ perfon or'^perfons, bodies politic or corporate, 
“ for or in anywife Concerning any manors, lands, 
“ tenements, rents, tithes, or hereditaments whatfo.* 
“ ever, (other than fiberties or franchifes), or for or 
“ in any wife concerning the revenues, iflues, or 
“ profits thereof, or make any title, claim, challenge, 
“ of demand, for or into the f^me, by reafon of any 
“ right or title, which hath not firft accrued and 

grown, or which fliall not hereafter firft accrue and 
** grow, within the fpace of fixty years next bSforc 
** the filing, iffuing, or commencing of every fuch 
** aftion, bill, plaint,^ informatiqn, commiffion, or 
** other fuit or proceeding, as fhall at any time or 
" times hereafter be filed, iflued, or commenced,, or 
“ recovering the fame or in refpeft thereof 5 unlefr 
^ his majefty, or fome of his progenitors, prede- 
“ ceflbrs, or anceftors, heirs, or fucceflbrs, or fome 

“ other 
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“ other perfon or perfons, bodies politic or corporate, 
** under whom his majefty, his heirs or fucceffors, 
“ any thing hath or lawfully claimeth, or lhall have 
or lawfully claim, have or fliall have been anfwered 
“ by force and virtue of any fuch right or title to the 
“ fame rents, revenues, ilTues and profits thereof, or 
“ the rents, iffues, and profits of any honor, manor, 
or other hereditaments, whereof the premifes in 
“ queftion fliall be part or parcel, within the fpace of 
“ fixty years ; or that the fame have or fhall have 
“ been duly in charge to his majefty or fome of his 
progenitors, predecelTors, or, anceftors, heirs, or 
*• fucceflbrs, or have ,pr lhall have ftood infuper of 
“ record, within the faid fpace of fixty years.” 

§ 40. There are feveral perfons and eftates, not 
comprehended within the ftatutes of limitation ; and 
which, therefore, are not affeflted by being out of 
pofteftion for any indefinite time‘. 

§ 41. Ecclefiaftical corporations, and, generally, 
all ecclefiaftical , perfons who are feifed in right of 
their churches, and have not an abfolute eftate in 
their polTelfions, being reftrained from alienation by 
feveiH pofitive* ftatutes, are not bound by any of the 
ftatutes of limitation and, therefore, cannot bar their 
fucceffors by neglfffing to bring aflions for the 
recovery of their poffelfions, within the time preferibed 
by thofe ftatutes : and this agrees with the principles 
of old law, as laid down by Bracton. — lllud enim, ut 
videtur obfervari, deberet de jure et feodo ecclejiay Jt 
redor clameum non oppofuerit., quod ecclefta non praju- 

dicaturt 
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^eatur^ cum fungatur vice minoris, non magis juam 
tninori fi cafios clameum non appofuerit. 

Where an ecclefiaftical perfon negle£ls to bring his 
a£Hon within the time required, he himfelf will be 
barred, but not his fuccelTor* 

§ 4*. There is no limitation as to the^ time within 
which any adlions toilching advowfons are to 'be 
brought ; at leaft, none later than the time of Rich, i.: 
for, by the ftatutc i Mary fed. 4. it is enai^led, that 
the llatute 3* Hen. lhall not extend to a writ of 
right of advowfon, quare impedity darrein prefentmenty 
; and, by the 4 latute y Ann c. 18. it is enadled, 
that no ufurpation fliaU Hifplace the eftate of the patron, 
and that he may prefent on the next avoidance, as 
though there had not been any ufurpation ; which pro- 
vifion, in ef^eft, takfs away all limitations of fuits 
about the right of patronage. 

§ 43. Tithes are not within the ftatutes of limita- 
tion ; and, in a cafe where a ball was filed in the Court 
of Exchequer for tithes, the court would not allow a 
plea of the llatute of limitations: and Lord Chief 
Baron Gilbert faid the reafon was, that tithes were not 

t 

of the nature of thofe demands, which were intended 
to be barred by that llatjute. 

§ 44. Where a rent is created by deed or grant, of 
Irl^ch the commencement can be lhe\t'n) it is not with- 
in the ftatutes of limitation. 

Voi.. III. O o S 45* Where 


5 ^* 


Flowd. 358. 


Advowfonie 


I Inft. lisa, 
tu 6 . 


Quilter V. 

Mu (Tend Inc, 
Gilb. R. 22 %. 


Rents created 
by Deed. ' 

1 Inft. 1 15 a* 



5 ^* 

Fofter^s Cafe» 
S Rep. 64. ^ 


r Inft. 215 a* 
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^ § 45. Where A.^ by deed indented, made a 

mrat in fee to B. and his heirs, rendering 10 j. pit, 
annum rent to A. and his heirs ; of which rent, the 
heirs pf A. had not been feifed for forty years : it ■^ras 
determined, that they might diilrain for it. For the 
llatute 32 Hen. 8. was intended to operate only 
where the avowant was driven to allege a feifin by 
Tdrce of fome old ftatute of limitation ; and that was, 
whfin the feiAn was material, and of fuch force, that 
it Ihould not be avoided in avowry, although it were 
by encroachment, as between the lord and tenant. 
But, in the cafe of refervation 01^ grant of a rent, there 
the deed is the title, and'the beginning thereof appears : 
no encroachment, in that cafe, fhall hurt, nor is any 
feifln material. And this conlfrudtion ffands with the 
words of the a£t. “No man lhall make avowry, and 
“ allege feifin,” Sffr. ; by which it appears, that that 
branch extends only where the ayowant opght to allege 
feifin ; but, where no feifin is requifite, it is out of the 
words and intent of the aft : for it intends to limit a 
time for the feifin ; whSch feifin is required by law to 
be alleged, and Hot to aompel any one to allege feifin, 
where feifin is not neceffary before. 

§ 46. TTie exemption of rent, from the ftatute 
32 Hen. 8. fliould be underftood with this qualification, 
that the certainty of the rent* Ihould appear in the 
< deed ; becaufe, otherwife, the quantum of the rent is 
no njore afeertained by the deed than if there was not 
one exilling. If, therefore, the rent is created by 
ferenceto fomething out of the deed, , as by refervii^ 
fuch rent as the perjpn referving pays over, without^ 

expreiSng 
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expreffing what that is ; and the latter, not having 
commenced by deed, is one, of which feifin is the' 
proper proof : in fuch a cafe, feifin* is equally necef- 
iTary to both rents, and, confequently, both ought to 
be equally deemed within the ftatute 3 a Hen. 8. 

§ 47. Fealty is within the letter of the ftatute 
^2 Hen. 8.; yet Lord fays, that, and all othe?. 
accidental fervices, as heriot fervice, or»to cover^the 
lord’s hall, and the like, (for that they may not hap- 
ped within the times limited by that a£tj!, are, by con- 
ftruftion, out of thejneaning of it. 

§ 48. Bond-debts, and other fpecialties, are not 
within the ftjtutes of limitation ; but, where an aftion 
is brought on a bond, and the money does not appear 
to have been demanded, or intereft, within twenty years, 
this amounts to a prgfumption that it has been paid. 

§ 49. The ftatute 32 lien. 8. contains a faving for 
infants, married women, perfons in prifon, or out of 
the realm, provided they bring their wpts or aftions, 
or make their avowries, witftin fix years after the re- 
moval of their difablities. 

§ 50. By the ftatute 21 jAc. i. c. 2. it is further 
ena£ted, “ That, if any perfon, jifc. that is or fhall be 
entitled to fuch a writ or writs, or that hath or lhall 
M have fuch right or title of entry, be or lhall be, at 
•f‘ the time of the faid right or title firft defcended, 
“ accrued, or fallen, within the age of twenty-one 
years, feme covert, non compos mentis^ imprifoned, 
O 0 2* 
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or beyond the feas, fuch perfon, ^c. and his aad 
“ their heir and heirs, lhall or may, notwithftanding 
“ the faid twentyyears be expired, bring his a£don or 
** make his entry, as he might have done before this 
“ aft, fo as fuch perfon, Sfr. or his and their heir 
“ and heirs fhall, within ten years next after his amL 
“ their full age, difcoveiture, coming of found mind, 
•“,enlargcri!ent out of prifon, or coining into thil 
realm, or ‘ death, take benefit of and fue for the 
fame, and at no time after the faid ten years.’* 

5 51. Upon the conftruftion •of this claufe it has 

Doe V. J-nes, held, that the difabilities here mentioned, mull 

4 ^ exift at the time when the right firft accrues ; for, if 

300. . ° ’ 

Tit. 35. thectime once begins to run, no Aibfequfent difability 

will avaiL 


King V. 
Walker, 

1 Black. 11 . 


§ 52. In a modern cafe, the Court of King’s Bench 
appears to have been of opinion, ihat the ftatute of 
limitations extends to perfons in Scotland : for the fta- 
tutes 21 Jac. I. and ^Ann, were both.exprefs, that 
the party to be ejicufed uiuft be beyond feas. Before 
tlie Union, England was an illand of itfclf ; fince the 
Union, Scotland is made a part of it ; and, therefore, 
a perfiJli irt Scotland is not out of the realm. 


Where Equi- § 53 * The ftatuto^ of limita^ons only fix certain 
iBoftrine of' within which different real and perfonal aftions 

Limitations, may be brought in the courts of common law, and, 
^d. Raym. ^Jq jjqj extend to fuits in equity. But, tijp 

TwttT of^Fq being founded in public convenience, 

B.3. C.I. f.7. 
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and attended with fo much utility, the courts of equity 
have adopted the principles eftablilhed by thefe ftatutes, 
as pofitive rules for their own condud.* 

§ 54. It has therefore been long fettled, that, where White ▼. 
a mortgagee has been in poiTeilion for twenty years, 2 Vent. 34011 
that circumftancc may be pleaded to a bill to redeem ; 
bebaufe, iii that cafe, the Court of Chancery confider? 
the right of redemption to have been abafidoned. Btit Aggatr. 
IjoxdiHardwicke fays, that infiftin^ on length of time 
againfl a bill to redeem, is only a kind of equitable 
bar, and taken by wa^ of analogy to tfie ftatute of 
limitations. 

§ 55. Therd are, however, feveral cafes, in whidh 
courts of e.quity have refufed to adopt the principles 
of the ftatute of limitations. Thus, it is generally 
faid, that a truft’is not Vithin the ftatute of limitations ; 
but this propofition is only applicable to cafes, arifing 2 P. W. 145. 
between the cejluique truft and his truftec, where there 
is no adverf^ poffeffion. And Lord Hardwicke fays, ’ LlewelKn ▼. 
this rule holds only as lj<^tween^g/?z«yjr? ituft and his ^^vinTAbl 
truftee on the one fide, and ftrangers on the other : Pl» *• 

for that would be lo make the ftatute of no force at 
all ; becaufe there is hardly any eftate of confequence 
without fuch truft, and fo the -an would never take 
place» Therefore, whan a cejluiqtti truft and his truf- 
tee are both out of poffeffion, for the time limited, the 
party in poffeffion has a good bar againft both, of 
thejQ. 


S 56. Where 
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. 5 5^* fraud is charged, the defendant can- 

not plead the ftatute of limitations to the difcovery of 
his title, but mult anfwer to the fraud. 


Bicknell v. j ^ bill brought for the difcovery of the 
3 Atk. 358. defendant’s title, charging fraud in the defendant, and 
praying to be let into polTeffion of the eftate. The 
defendant pleaded the ftatute of limitations, both* to 
the difcovery^d relief. 

Lord Chancellor.^— I am of opinion, the defendant 
cannot plead* the ftatute of limitations to the difcovery, 
but muft anfwer th^ fraud ; and that, as the defendant 
has pleaded it, it is in the nature of a demurrer ; for, 
the defendant not averring any faft to vPhich the plain- 
tiff might reply, but refting it on fads ,of the plaintiff’s 
own (hewing, iH was to allow the plea, the plaintiff’ 
could not take exceptions to the anfwer ; and, there- 
fore, overruled the plea. 


Llewellyn v, 
Mackworth, 

ijViii, Ab. 
125. pi. 8. 


§ 58. In another cafe. Lord Hardtaicke is reported 
to have faid,' — There may be a cafe, where the cir- 
cumftance of concealing a deed ftiall prevent the fta- 
« tutes barring ; but then it muji be a voluntary and 
** frdudulent detaining : for, to fay that merely having 
an old deed in one's poffeffion, (hall deprive a man 
“ of the benefit of the ad, is going too far, and would 
be a hard conftrudion of a ftatute for quieting poft 
**■ feffions. It muft, therefore, be an intentional con'* 
“ cealment.” 


S 59 * ^ 
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5 59* A legaqr given out of real property, is only 
recoverable in a court of equity, knd therefore is not 
within the ilatute of limitations ; fronf which, it fol- 
lows, that length of time alone will not bar it, but it 
will raife a prefumption of payment, which, unlefs re- 
pelled by evidence of particular circundlances, will be 
conclulive. 

§ 60. In a modem cafe, where a bill^as brought 
for the payment of a legacy, whic^ was relllted on the 
ground of prefumed payment, arifing from the length 
ef time that had elapled without any deinand, which 
was above forty years ; and, becaufe the reprefenta- 
tives, both real and perfonal, and all the perfons who 
could throw arfy light upon the fubjefl:, were dead: 
Lord Commiflianer Ppre faid,— •“ It is a prefumption 
“ of fa£l:, in legal proceedings before juries, that 
“ claims, the mbft fol€mnly ellabllflied on the face of 
“ them, will be prefumed to be fatisfied after a cer- 
“ tain length of time, courts of equity would do very 

ill by not ^opting that rule. So eflential is it to 
“ general juftice, that, .thougl^ the preflhnption has 
“ often happened to be againft the truth of the faftj 
“ yet it is better for the ends oft general juftice, that 
“ the prefumption ihould be made and Tavoured^and 
“ not be eafily rebutted, than to let in evidence of dc- 
“ mands of this nature?, from whfeh infinite mifchief 
« and injuftice might'arife.” 

^ 6i. It is faid that, if a perfon fues in Chancery, 
and, pending the fuit there, the ftatute of limitations 
attaches on his denufid, and his bill is afterwards dif- 
2 mifted. 
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g0$ XSIXI.' Prefcr^tktt^ th. iL ^ 

M«ckenisiev. Stifled, the matter bdng properly deteixnuudile at 
7 *B» the court will prefiare the plaintiflF’s right, and wfll 

Cft. i8s. dire£l: that the defendants fhall not plead the ftatute of 

Anon. 2 Cha. limitations, in bar to the demand. But, in another 
cafe, it was laid th^t the Court of Chancery would 
not allow the ftatute of limitadaiis to be pleaded* 
unlefs the party in fuch fuit was Hayed by a£t of the 
eourt, as, by an injun^on. 


SKD OF THE THlftS VOLUIIk* 


by A* Suabftiii JLnw FrtiMf 
to Htf MAjeftyi IVtjit€n«Stro^« 








